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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.””» They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 10,214) 


In re ELMHURST CREAM Co., INC. AMA Docket No. 27-134. 
Decided November 5, 1965. 


Accounting for milk—Conversion factor—Payment for milk from 
undisclosed farm source—Validity of rate of payment 


Where an excess of disposition over receipts of milk was found at petition- 
er’s non-pool plant in the marketing area the payment prescribed in 
section 927.79 with respect to milk “for which the farm source is not 
established” applied, which rate of payment was based upon a valid 
presumption relating to payment for such milk at source. Also, peti- 
tioner cannot raise after oral argument a matter stipulated to by it as 
not in controversy in the proceeding. 


Mr. Harry Polikoff, New York, N.Y., for petitioner. 
Mr. John G. Liebert, for respondent. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the accounting for 
milk by a handler under Order No. 27, as amended, issued under 
the act, which during the period involved herein regulated the 
handling of milk in the New York metropolitan marketing area. 
Petitioner operates a non-pool plant located in Jamaica, New 
York, within such marketing area, and is a handler as defined in 
the order. Petitioner attacks the validity of the market adminis- 
trator’s assessment of the Class I-A price pursuant to section 
927.79 (b) (1) of the order on certain quantities of fluid milk 
distributed from petitioner’s non-pool plant during the period 


1 Effective August 1, 1957, Order No. 27, as amended, was further amended to regulate 
the handling of milk in the New York-New Jersey milk marketing area. Effective January 
1, 1962, Order No. 27, as amended, was renumbered as Order No. 2 (26 F.R. 12752), and 
shall be referred to herein by its former designation. 


1445 
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September 1956 through April 1957, the source of which the 
market administrator concluded had not been established. An 
answer to the petition was filed May 22, 1959, by the Acting 
Deputy Administrator, Agricultural Marketing Service (presently 
the Consumer and Marketing Service), United States Department 
of Agriculture. The answer upheld the action of the market ad- 
ministrator and the charges resulting therefrom as in accordance 
with law. 


Hearing in this matter was held in abeyance pending decision 
in In re Sunnydale Farms, Inc., AMA Docket No. 27-127. An 
order was issued in such proceeding November 23, 1959 (18 A.D. 
1246) and an appeal therefrom was decided January 29, 1963 
(Sunnydale Farms, Inc. v. Freeman, 213 F. Supp. 773 (E.D.N.Y. 
1963) ). Subsequently, an oral hearing was held in this proceed- 
ing April 14, 1964, in New York, New York, before John Curry, 
Hearing Examiiuer, Office of Hearing Examiners, United States 
Department of Agriculture. At the hearing, petitioner was repre- 
sented by Harry Polikoff, Attorney at Law, New York, New 
York, and respondent was represented by John G. Liebert, Office 
of the General Counsel, United States Department of Agricul- 
’ ture. After the hearing, the parties filed briefs. On May 17, 
1965, the hearing examiner filed a report recommending that the 
petition be dismissed. Petitioner filed exceptions to the hearing 
examiner’s report and oral argument was held before the Judicial 
Officer September 24, 1965, in Washington, D. C. 


FINDINGS OF FACT 


1. Petitioner, Elmhurst Cream Co., Inc., is a corporation 
organized and existing under the law of the State of New York 
with its principal office and place of business located at 155-25 
Styles Road, Jamaica, New York, New York. During the period 
involved, petitioner was a handler under Order No. 27, as amend- 
ed, issued under the act and regulating the handling of milk in 
the New York metropolitan marketing area. 


2. Petitioner operates a non-pool milk bottling and packaging 
plant at Jamaica, New York, New York, where during the period 
September 1956 through April 1957 it received quantities of 
milk in bulk form by tank truck from 33 pool plants. Also during 
such period petitioner received small quantities of packaged milk 
which moved from its plant in the original containers. 


3. Petitioner’s plant at Jamaica is equipped to pasteurize milk 
in both paper and glass containers. The petitioner also sold some 





—wy Ww Se 


COO Sr’ Umvel Slr 


ELMHURST CREAM CO., INC. 144.7 
Cite as 24 A.D. 1445 


milk in bulk form. Petitioner received at its Jamaica plant 
during each of the aforesaid months other dairy products from 
pool plants, such as cream, sour cream and buttermilk in bulk 
form, certain of which it placed in packaged form prior to 
marketing. With respect to ice cream mix received at the 
Jamaica plant it was marketed in the same 40-quart cans in 
which it had been received. 


4. Petitioner filed with the market administrator monthly 
plant reports with respect to its plant operations at Jamaica 
for each of the months September 1956 through April 1957, and 
the receipts and dispositions of milk are shown thereon in terms 
of 40-quart cans. Upon audit the market administrator gathered 
information relevant to the weight of each receipt of milk at 
the petitioner’s Jamaica plant during the period involved from 
information made available by the petitioner and its pool sup- 
pliers. As to the audit findings with respect to the aggregate 
weight of the recorded milk receipts and the recorded sources 
each month there is no controversy. The weight of the milk 
recorded as having been received at the petitioner’s plant was 
verified through the market administrator’s examination of ship- 
ping tickets and invoices. Each shipping ticket disclosed the 
name of the shipper, plant of origin, pounds of milk and number 
of cans in 40-quart can equivalent. Each ticket showed that each 
40-quart can equivalent was computed at a weight of 85 pounds 
per can. The stock records at the petitioner’s Jamaica plant 
showed all the receipts of milk in terms of quarts and the number 
of quarts was determined on the basis that each can contained 
40 quarts.? 


5. Milk moved from the petitioner’s Jamaica, New York, 
plant in both bulk and packaged form. Petitioner reported on 
the monthly plant reports its dispositions of milk in cans of 
40-quart equivalent, and it recorded on its stock records its 
dispositions of milk in quarts. 


6. In the usual audits for the verification of petitioner’s month- 
ly plant reports for September 1956 through April 1957, the 
market administrator checked out petitioner’s disposition of milk 
from the Jamaica plant against petitioner’s receipts of milk at 
the plant. The market administrator used the factor of 2.15 
pounds per quart, contained in section 927.231 of the rules and 
regulations issued under the order, in converting the recorded 


2 Everything in this paragraph, as well as findings in other paragraphs, was stipulated at 
the hearing (Tr. pp. 3-5). 
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quart units to pounds. For each of the months, the audits resulted 
in a figure of more milk being disposed of from the plant than was 
recorded by petitioner as having been received at the plant. 
Pursuant to sections 927.231 and 927.143 of the rules and regula- 
tions under the order and section 927.79 of the order, petitioner 
was assessed by the market administrator as owing to the pro- 
ducer settlement fund on the excess milk the source of which was 
not established or, rather, on the excess butterfat in the form of 
milk found on audit, which excess was classified as Class I-A, 
in the total amount of $16,879.62. Subsequently, pursuant to the 
result in Sunnydale Farms, Inc. v. Freeman, supra, the market 
administrator credited petitioner’s account in the amount of 
$2,306.62 by reason of the acceptance of certain of petitioner’s 
records as establishing the specific weights of some of petitioner’s 
milk in quart paper containers distributed during the period 
involved, which records listed the weights of the milk represented 
thereon as less than 2.15 pounds per quart. 


7. Order No. 27, as amended, read during the period involved 
herein, in part, as follows: 


§ 927.31 Burden of proof. In establishing the classification 
of milk received from producers, the burden rests upon the 
handler who received the milk from producers to show that 
the milk should not be classified as Class I-A, and that the 
skim milk in Class II and Class III milk should not be subject 
to the fluid skim differential. The burden rests upon the 
handler who receives in the marketing area or at a pool plant, 
or distributes in the marketing area, milk, concentrated fluid 
milk, fluid milk products, cultured or flavored milk drinks, 
cream, half and half, fluid cream products, or fluid skim milk 
to establish the source of all of his milk and milk products, 
and in the absence of such proof such milk and the milk 
equivalent of such enumerated products shall be subject to 
the provisions of § 927.79. 


§ 927.79 Payments on milk or milk products the source of 
which is not established. Payments shall be made by han- 
dlers to producers through the producer settlement fund, for 
milk and milk products under conditions, in amounts and 
by the handler pursuant to paragraphs (a) through (d) of 
this section. 


(a) Payments shall be made for milk, concentrated fluid 
milk, fluid milk products, cultured or flavored milk drinks, 


ted 
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cream, fluid cream products, and skim milk which milk or 
milk product meets each of the following conditions: 


(1) It was derived from milk for which the farm source 
is not established. 

(2) It was shipped to, received in or distributed in the 
marketing area, or was received at a pool plant. 

(3) If first found at a non-pool plant, the milk or milk 
equivalent of the butterfat is classified as Class I-A or Class 
II, or the sikm milk is subject to the fluid skim differential. 


(b) The amounts of payment for the product set forth in 
paragraph (a) of this section shall be as follows: 

(1) For milk, concentrated fluid milk, fluid milk prod- 
ucts, or cultured or flavored milk drinks containing 3.0 per- 
cent or more but not more than 5.0 percent of butterfat, the 
value of such milk, fluid milk products, cultured or flavored 
milk drinks or the milk equivalent of such concentrated fluid 
milk at the class price at the plant where first found. 


(c) Payment for any milk or milk product pursuant to this 
section shall be made, on behalf of the handler receiving the 
milk from dairy farmers, by the appropriate handler as set 
forth in subparagraphs (1) through (3) of this paragraph. 

(1) By the handler first receiving the milk or milk 
product at a pool plant outside the marketing area. 

(2) By the handler operating the plant where the milk 
or milk product is first received in the marketing area if the 
milk or milk product is not received at a pool plant outside the 
marketing area. 

(3) By the handler operating the plant from which the 
milk or milk product was moved into the marketing area if 
such milk or milk product is neither received at a pool plant 
outside the marketing area nor at a plant in the marketing 
area.... 


8. The rules and regulations issued under the order read during 


the period involved herein, in part, as follows: 


§ 927.143 Butterfat loss and excess. Subtract the total butter- 
fat accounted for from the total butterfat to be accounted for 
at the plant. The remainder shall be known as the plant loss. 
In the event that the total butterfat accounted for at the plant 
is greater than the total butterfat to be accounted for, the ex- 
cess butterfat shall be accounted for as follows: 
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(a) If the plant is in the marketing area, the excess shall 
be considered to have been received in the form of cream 
from an undisclosed source: Provided, That if such excess 
is an excess of milk it shall be considered to have been re- 
ceived in the form of milk from an undisclosed source. Such 
excess, other than an excess of milk, shall be assigned as far 
as possible to butterfat leaving the plant in the form of frozen 
desserts, homogenized mixtures, or cream cheese. Any ex- 
cesses not so assigned shall be subject to the payments re- 
quired in § 927.78 (b) (3) of the Orders... . 


§ 927.231 Weights. In the absence of specific weights the 
following table shall be used: 


Net Weight 
Product Unit lbs. 
Milk (packaged) Quart (in any package) 2.15 


CONCLUSIONS 


Unlike the situation in Sunnydale Farms, Inc. v. Freeman, 
supra, the petitioner herein concedes that it did not have records 
of the specific weights of the milk still in controversy in this pro- 
ceeding. Further, petitioner does not quarrel with the application 
to such milk of the conversion factor of 2.15 pounds per quart 
unit contained in section 927.231 of the rules and regulations 
issued pursuant to the order.* Rather, petitioner challenges the 
consequences which alledgedly flow therefrom, that is, the appli- 
cation of section 927.314 and 927.79 of the order and section 
927.143 of the rules and regulations thereunder to the milk in 
issue 


Here, as in Sunnydale, petitioner contends, in part, “that the 
application of the conversion factor of 2.15 pounds per quart 
resulted in a theoretical or paper excess in pounds of milk to be 
accounted for, and that the Market Administrator treated the 
paper excess as milk from an ‘undisclosed source’, whereas Sec- 
tion 927.79 of the Order is applicable only to milk ‘for which the 


3 “The disputed conversion factor was adopted as the result of industry meetings held for 
the purpose, in part, of establishing a well defined method of accounting for milk, was 
specifically proposed at such meetings and appears to be a recognized weight for a quart of 
milk. Conversion Factors and Weights And Measures For Agricultural Commodities And 
Their Products, Production and Marketing Administration, United States Department of 
Agriculture, p. 4 (1952) ; Ross and Guthrie, Dairy Arithmetic, Cornell Extension Bulletin 
No. 675, p. 3 (1945).’ In re Babylon Milk & Cream Co., Inc., 17 A.D. 522, 526 (1958). 


4 Section 927.79 comes into play by reason of section $27.31 which provides, in part, as 
follows : 
. . . The burden rests upon the handler who receives in the marketing area . .. or bat 
tributes in the marketing area, milk . . . to establish the source of all of his milk . and 
in the absence of such proof such milk... . shall be subject to the provision of Sec. 927.79." 
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farm source is not established’ .. .” Sunnydale Farms, Inc. v. 
Freeman, supra, at pp. 775-6. In other words, petitioner alleges 
that it has established herein that the excess milk in issue did 
not come from an undisclosed farm source, but resulted solely 
from use of the conversion factor, and that the charge imposed 
upon it pursuant to section 927.79 is therefore improper. The 
Court in Sunnydale saw no merit to this contention in that pro- 
ceeding. Nor do we here. 


Section 927.79 (a) (1) in effect at the time involved herein 
provided as one of the conditions® for the required payment by a 
handler into the producer-settlement fund on milk the source of 
which is not established that such milk and enumerated products 
“was derived from milk for which the farm source is not estab- 
lished” (emphasis supplied). Petitioner sees in this a require- 
ment that the milk in controversy be received at its plant directly 
from a farm source which was the farm of a producer as defined 
in the order. To this end, petitioner introduced evidence in this 
proceeding attempting to establish that milk could not be and 
was not received directly at its plant from dairy farmers or pro- 
ducers as defined in the order. 


Petitioner finds support for this alleged requirement of section 
927.79 (a) (1) in some language contained in the decision of the 
Secretary which preceded the issuance of the pertinent amend- 
ment of the order and upon which it was based dealing with the 
rate of payment on milk for which the source is not established 
but not with respect to the coverage or purpose of section 927.79 
(see 18 F.R. 8450). In that same decision it is stated at page 
8445 that “The present order provisions with respect to payments 
on milk and milk products as to which the handler fails to estab- 
lish the plant of origin (unrevealed source) should also be revised 
and separately stated. The payments on such milk should continue 
to be computed at the full class price for the class of use.” (Em- 
phasis supplied.)® That the condition petitioner would impose 
was not intended in the disputed subsection of the order is further 
indicated from the testimony of Dr. Pollard adduced at the per- 
tinent amendment hearing. (See, e.g., p. 3221 of promulgation 
hearing record in Docket No. AO 71—A24). In addition, section 
927.79 itself, in subsection (c) thereof, indicates the fallacy of 
petitioner’s argument. Such subsection provides that “Payment 





5 The other conditions contained in section 927.79 are admittedly satisfied. 

6 Provisions similar to section 927.79 have been in effect in the order since 1945. (See 
section 927.8 (e) (2) (iii) of Order No. 27 and section 2 (c)(1) of the rules and regulations 
effective August 1945). 
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for any milk .. . pursuant to this section shall be made, on behalf 
of the handler receiving the milk from dairy farmers, by the 
appropriate handler” set forth in such subsection, including the 
handler operating the plant where the milk is first received in 
the marketing area. (Emphasis supplied.) 


Petitioner’s premise that section 927.79 (a) (1) requires for the 
operation of such section that milk be received at petitioner’s 
plant directly from dairy farmers who are producers under the 
order must fall. This section merely requires that the original 
farm source be unknown. In this proceeding, nothing is known 
about the receipt of the milk in dispute. Such milk might have 
been received by the petitioner in several different ways and from 
several different sources none of which can be verified. (See sec- 
tion 927.54 of the order.) The only thing definitely known about 
this milk is that petitioner’s records disclose that it was dis- 
tributed in the marketing area. In the absence of records of 
previous handling, or records of receipt at the petitioner’s plant, 
it is obvious that the original farm source is unknown. 


Petitioner contends that there were no excess milk receipts at 
its plant from any source and, therefore, it could not keep a record 
of a void. If it were established that there was no excess milk, 
obviously there would be no need for consideration of section 
927.79. But, there was found to be in this case an excess of dis- 
positions of milk in Class I-A over receipts of raw milk at peti- 
tioner’s plant. If it were not a real excess, as petitioner claims, 
but only a “paper excess” proof of the actual facts must be estab- 
lished by the petitioner. This is the alternative and the only one 
available to petitioner in the circumstances. Sunnydale Farms, 
Inc. v. Freeman, supra. 


We turn now to petitioner’s challenge to the applicability and 
validity of the rate of payment imposed upon the milk in issue.’ 
Petitioner contends that pursuant to section 927.143 (a) of the 
rules and regulations issued under the order the rate of payment 
should be that imposed by section 927.78 (b) (3)® and not section 
927.79 of the order. (See Finding of Fact 7). Prior to the per- 


7 The distinction advanced by petitioner between this proceeding and the Court’s holding in 
Sunnydale, where the court found that the defenses advanced therein which are also present 
here were “somewhat fanciful and metaphysical,” on the basis of the fact that petitioner’s 
plant is a non-pool plant located in the marketing area is not valid. The plant involved in 
the Sunnydale case was also a non-pool plant located in the marketing area (See Finding of 
Fact 1, In re Sunnydale Farms, Inc., 18 A.D. 1246, 1248 (1959)). 

8 Petitioner then contends that the payment required by section 927.78(b)(3) was in- 
validated by Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 U.S. 76 (1962). 
It should be stated at this point, perhaps, that the validity of the payment under such section 
was posed in an entirely different context in Lehigh than presented here and that such payment 
was invalidated there for a reason which is not present herein. 
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tinent amendment of the order wherein a separate section, section 
927.79, was created dealing with payments on milk the source of 
which is not established, such subject matter was covered by 
section 927.78 (b) (3) of the order. It seems to us that after the 
issuance of the pertinent amendment there was an inadvertent 
failure to renumber the reference to section 927.78 (b) (3) in 
section 927.143 (a) of the rules and regulations as section 927.79. 
Petitioner’s argument in connection with section 927.143 (a) is 
totally frivolous. To hold otherwise is to disregard the “legisla- 
tive history”, purpose and language of section 927.79. (See section 
927.79 (b)(1)). Surely, a section of the accounting rules and 
regulations issued under the order cannot take precedence over 
or nullify a provision of the order itself, which would result from 
petitioner’s construction of section 927.143 (a). Cf., e.g., In re 
C. J. Goes, Bernard Macker, Edward Macker, and Ernest Newell, 
d/b/a Three Farms Dairy, 21 A.D. 77, 83 (1962). 


The rate of payment on milk for which the source is not estab- 
lished was considered in the pertinent decision of the Secretary 
wherein it was stated that “Such milk, in the absence of evidence 
to the contrary, must be presumed to be milk for which no pay- 
ment has been made, at source, either to producer or to non-pool 
farmers. Consequently, the rate of payment which must be re- 
quired on such milk is the full amount of the minimum price 
established for producer milk in the class in which it is utilized.” 
(Emphasis supplied.) (18 F.R. 8450). The milk involved was 
utilized as fluid milk in Class I-A and an appropriate charge was 
assessed petitioner pursuant to the direction in section 927.79 
(b) (1) of the order. 


Petitioner herein attempted to establish that the presumption 
stated in the decision of the Secretary could not apply to it at its 
plant in Jamaica, New York. However, such presumption related 
to payment at source. In keeping therewith, section 927.79 (c) 
provides, as indicated earlier in these Conclusions, for payment on 
milk subject to such section “on behalf of the handler receiving 
the milk from dairy farmers” by petitioner in the situation pre- 
sented herein (emphasis supplied). (See section 927.79 (c) (2)). 
In view of the fact that nothing is known with respect to the 
source of the milk involved, we cannot conclude that such pre- 
sumption is invalid. In addition, petitioner has far from estab- 
lished that such presumption could not apply to it. For example, 
petitioner has not ruled out creation of the excess by it by means 
of the standardizing of milk with water. In this regard, petitioner 
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contends that such activity is illegal and presumptions of illegal 
conduct may not be indulged in. We are not hereby indulging in 
such a presumption. Petitioner, pursuant to section 927.31 of the 
order, had the burden of establishing the source of the milk in 
controversy, which burden it failed to sustain. Cf. Newark Milk 
and Cream Co. v. Benson, 287 F.2d 681, 685 (3d Cir. 1961). 


Following oral argument upon exceptions to the hearing ex- 
aminer’s recommended decision petitioner submitted a post argu- 
ment memorandum raising for the first time in the proceeding a 
question as to the correctness of the poundage figures used by the 
market administrator as petitioner’s receipts of milk at its plant. 
Petitioner contends that the excess disposition over receipts is 
partly explained by the use of an 85-pound conversion factor for 
the 40-quart can figures recorded as receipts by petitioner in 
addition to its claim that petitioner put out quart packages the 
contents of which weighed less than 2.15 pounds. Petitioner, then, 
is now arguing that it received more milk in terms of pounds 
than recorded as its receipts.® 


But, as shown by Finding of Fact 4, petitioner stipulated at the 
' hearing (Tr. p. 4) that “...as to the audit findings with respect 
to the aggregate weight of the recorded milk receipts . . . each 
month there is no controversy.” In the present posture of the 
case there can be no issue raised at this stage of the proceeding 
as to the correctness of the receipt figures used by the market 
administrator in arriving at the excess in dispositions over re- 
ceipts for the months involved. 


In conclusion, the action of the market administrator com- 
plained of herein is required by the order and the rules and regu- 
lations thereunder and is in accordance with law. All contentions 
of the parties presented for the record have been considered and 
whether or not specifically mentioned herein, any suggestions, 
requests, etc., inconsistent with this decision are denied. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 


9 This argument makes an entirely different case than the one litigated herein and in any 
event would require a complete reauditing by the market administrator with results which 


cannot be foreseen here. 
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(No. 10,215) 


In re STERLING DAVIS DAIRY AND CORTLAND BULK MILK PRO- 
DUCERS COOPERATIVE, INC. AMA Docket No. M 4-3. Decided 
November 4, 1965. 


Order of dismissal—Failure to amend petition—Jurisdictional requirements 


Where petitioners failed to perfect their petition by means of an amended 
petition or an amendment to the petition to conform to jurisdictional 
requirements of the rules of practice, the proceeding is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
August 3, 1965, by Sterling Davis Dairy, a handler during the 
period involved in the petition regulated under Order No. 4, issued 
under the act and regulating the handling of milk in the Delaware 
Valley marketing area, and by Cortland Bulk Milk Producers 
Cooperative, Inc., a cooperative marketing association of pro- 
ducers which is allegedly now the purchaser and operator of the 
proprietary handler’s business. On September 1, 1965, respond- 
ent, pursuant to section 900.52 (c) of the rules of practice (7 CFR 
900.52 (c)), filed an application to dismiss the petition. A copy 
of the application to dismiss was served upon the petitioners but 
they failed to file a reply thereto. 


By order dated October 7, 1965, respondent’s application to 
dismiss the petition was granted in part and petitioners were 
given additional time, pursuant to section 900.52 (c) (2) of the 
rules of practice (7 CFR 900.52 (c) (2) ), within which to conform 
the petition to the requirements of sections 900.52(b) (1) and (6) 
thereof (7 CFR 900.52(b) (1) and (6)), which requirements are 
jurisdictional in nature. Petitioners have failed to perfect their 
petition by means of an amended petition or an amendment to 
the petition. Accordingly, the petition is hereby dismissed. 
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(No. 10,216) 


In re SYDNEY MADUFF, Roy SIMMONS, JOSEPH SIEGEL, AND THE 
SIEGEL TRADING Co., INC. CEA Docket No. 125. Decided 
November 4, 1965. 


Manipulation of futures commodity—Suspension of registrations and 
denial of trading privileges—Stipulation 


The activities of respondents in attempting to manipulate the price of a 
commodity for future delivery are violations of the act for which sus- 
pension of their registrations under the act and denial of trading 
privileges on the contract markets are ordered, except that the suspen- 
sion of the corporate respondent as a future commission merchant 
is held in abeyance. 

Mr. Earl L. Saunders for Commodity Exchange Authority. 

Mr. Harry H. Fortes, Chicago, Ill., for respondent Sydney Maduff. 
Arvey, Hodes & Mantynband, Chicago, II1l., for respondent Roy Simmons. 
Max & Herman Chill, Chicago, IIll., for respondents Joseph Siegel and 
The Siegel Trading Co., Inc. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 
9). The complaint charges the respondents with attempting to 
manipulate the price of the January 1964 frozen whole egg future 
on the Chicago Mercantile Exchange in violation of sections 6(b) 
and 9 of the Commodity Exchange Act (7 U.S.C. 9 and 138). 

No hearing has been held with respect to this proceeding. Each 
of the respondents has filed a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)) in which such respondent 
withdraws the answer previously filed, admits for the purposes 
of this proceeding and for such purposes only the facts contained 
herein under ‘Findings of Fact,” waives hearing on the charges, 
and consents to the entry of the order hereinafter set forth. 


FINDINGS OF FACT 


1. Respondent Sydney Maduff, an individual whose address is 
110 North Franklin Street, Chicago, Illinois, is now and was at 
all times material herein a member of the Chicago Mercantile 
Exchange and a registered floor broker under the Commodity 
Exchange Act. 
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2. Respondent Roy Simmons, an individual whose address is 
141 West Jackson Boulevard, Chicago, Illinois, is now and was at 
all times material herein a member of the Chicago Mercantile 
Exchange and a registered floor broker under the Commodity 
Exchange Act. 


3. Respondent Joseph Siegel, an individual whose address is 
141 West Jackson Boulevard, Chicago, Illinois, is now and was 
at all times material herein a member of the Chicago Mercantile 
Exchange, a registered floor broker under the Commodity Ex- 
change Act, and president of respondent The Siegel Trading 
Co., Inc. 


4. Respondent The Siegel Trading Co., Inc., a corporation with 
offices at 141 West Jackson Boulevard, Chicago, Illinois, is now 
and was at all times material herein a clearing member of the 
Chicago Mercantile Exchange and a registered futures com- 
mission merchant under the Commodity Exchange Act. 


5. The Chicago Mercantile Exchange, hereinafter referred to 
as the exchange, is now and was at all times material herein a 
board of trade duly designated as a contract market under the 
Commodity Exchange Act. 


6. The futures transactions referred to herein relate to the 
January 1964 frozen whole egg future on the Chicago Mercantile 
Exchange. A frozen whole egg futures contract on the exchange 
is a contract for 30,000 pounds of frozen whole eggs. 


7. On January 23, 1964, the respondents entered into an agree- 
ment, arrangement or understanding among themselves whereby 
they were to take action designed to cause artificial or arbitrary 
prices in the January 1964 frozen whole egg future on the ex- 
change. As part of the action to be taken under such agreement, 
arrangement or understanding, the respondents, acting through 
respondent Maduff, were to purchase on the exchange on January 
24, 1964, the number of contracts of the January 1964 frozen 
whole egg future which they considered to be sufficient to enable 
them to cause an artificial or arbitrary price in such future. 


8. On January 24, 1964, respondent Maduff, acting for and on 
behalf of the respondents, pursuant to, and in furtherance of, the 
agreement, arrangement or understanding referred to in para- 
graph 7 above, purchased in transactions on the exchange 74 
contracts of the January 1964 frozen whole egg future at a price 
of 30.25 cents per pound. 
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CONCLUSIONS 


The facts admitted by the respondents are verbatim the factual 
allegations contained in the complaint, and these have been 
adopted as the findings of fact in this proceeding. From these 
findings it is obvious that the respondents attempted to manipu- 
late the price of a commodity for future delivery on or subject to 
the rules of a board of trade in violation of sections 6(b) and 9 
of the Commodity Exchange Act (7 U.S.C. 9 and 13). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulations and waivers, and the terms of the suggested order, 
and that they believe that the proposed sanctions are adequate, 
and that the prompt entry, without further proceedings, of the 
order to which the respondents have consented will constitute a 
satisfactory disposition of this case, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant recommends, therefore, that the stipulations and 
waivers submitted by the respondents be accepted, and that the 

proposed order be issued. It is so concluded. 


Respondents Sydney Maduff, Joseph Siegel and The Siegel 
Trading Co., Inc. have requested that any order which may be 
entered against them be made effective as soon as possible, and 
the complainant has no objection to granting this request. Re- 
spondent Roy Simmons has not so requested. There appears to be 
no reason why the sanctions should run concurrently, and the 
sanctions as to respondents Sydney Maduff, Joseph Siegel and 
The Siegel Trading Co., Inc. will be made effective on the fifteenth 
day after the date of the order, while the sanctions as to respond- 
ent Simmons will take effect after the customary period. 


ORDER 


Effective on the fifteenth day after the date of this order, the 
registration of respondent Sydney Maduff as a floor broker under 
the act is suspended for a period of thirty (30) days and all 
contract markets shall refuse all trading privileges to respond- 
ent Sydney Maduff during this period, such refusal to apply to 
all trading done and all positions held by the said respondent 
directly or indirectly, Provided, However, that the final ten (10) 
days of said period of suspension of registration and refusal of 
trading privileges shall be held in abeyance and shall not become 
effective unless, after a complaint and hearing in accordance 
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with established procedure, respondent Sydney Maduff shall be 
found to have violated the Commodity Exchange Act within one 
year from the date of the entry of this order, in which event 
the Secretary of Agriculture may, without further notice to re- 
spondent Sydney Maduff, issue a supplemental order making 
effective forthwith the ten (10) day remainder of the said period 
of suspension of registration and refusal of trading privileges. 


Effective on the thirtieth day after the date of this order, the 
registration of respondent Roy Simmons as a floor broker under 
the act is suspended for a period of thirty (30) days and all 
contract markets shall refuse all trading privileges to respondent 
Roy Simmons during this period, such refusal to apply to all 
trading done and all positions held by the said respondent di- 
rectly or indirectly. 


Effective on the fifteenth day after the date of this order, the 
registration of respondent Joseph Siegel as a floor broker under 
the act is suspended for a period of thirty (30) days and all 
contract markets shall refuse all trading privileges to respondent 
Joseph Siegel during this period, such refusal to apply to all 
trading done and all positions held by the said respondent di- 
rectly or indirectly. 


Effective on the fifteenth day after the date of this order, all 
contract markets shall refuse all trading privileges to respondent 
The Siegel Trading Co., Inc., in connection with the said firm’s 
own account, for a period of thirty (30) days, such refusal to 
apply to all trading done and positions held by the said The 
Siegel Trading Co., Inc., for its own account directly or indirect- 
ly, and effective on the same date, the registration of respondent 
The Siegel Trading Co., Inc. as a futures commission merchant 
is hereby suspended for a period of thirty (30) days, Provided, 
However, that the aforesaid suspension of registration as futures 
commission merchant shall not become effective unless, after a 
complaint and hearing in accordance with established procedure, 
respondent The Siegel Trade Co., Inc. should be found to have 
violated the Commodity Exchange Act within one year from the 
date of entry of this order, in which event the Secretary of 
Agriculture may, without further notice to respondent The 
Siegel Trading Co., Inc., issue a supplemental order making effec- 
tive forthwith the aforeside suspension of registration as futures 
commission merchant. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 
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(No. 10,217) 






In re DAVID LAIKEN. CEA Docket No. 129. Decided November 
23, 1965. 










Suspension of registration—Denial of trading privileges—Default 

































Respondent’s registration as a floor broker is suspended for 15 days and 
his trading privileges on all contract markets denied for a like period 
for violations of the act in operating as a futures commission merchant 
without being so registered and for failing to segregate his customer’s 
funds. 


Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. 1 et seq.), instituted by a complaint filed September 7, 
1965, by the Secretary of Agriculture. Respondent, David 

- Laiken, New York, New York, is a member of the New York 
Mercantile Exchange and a registered floor broker under the 
act. Respondent is charged with accepting and executing orders 
in the capacity of a futures commission merchant for the pur- 
chase and sale of potato futures on the New York Mercantile 
Exchango when he was not so registered under the act in viola- 

tion of section 4d (1) thereof (7 U.S.C. 6d (1)) and with failing 


Mr. Earl L. Saunders for Commodity Exchange Authority. 


to segregate funds received from his customer in connection with 
such orders in violation of section 4d (2) of 1.20). A copy of 
the complaint and a copy of the rules of practice were served 
upon respondent September 9, 1965. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer to the complaint should be filed 
within 20 days of its receipt and that, in accordance with the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged and failure to request a hearing 
would constitute a waiver of hearing. The respondent has not 
filed an answer nor has he requested a hearing. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 0.9 (c) of the rules of practice (17 CFR 0.9 
(c)). On October 27, 1965, the hearing examiner filed a report 
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recommending that the respondent be found to have violated the 
act as charged, that respondent’s registration as a floor broker 
under the act be suspended for a period of 15 days and that an 
order be issued directing all contract markets to refuse all trad- 
ing privileges to respondent for a similar period. No exceptions 
to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, David Laiken, is an individual whose business 
address is 6 Harrison Street, New York, New York. Respondent 
is now and was at all times material herein a registered floor 
broker under the act and a member of the New York Mercantile 
Exchange, a duly designated contract market under the act. 


2. Between April 23 and May 15, 1062, acting in the capacity 
of a futures commission merchant, respondent accepted and 
executed orders for a customer residing in St. Louis, Missouri, 
for the purchase and for the sale of 11 carlots of May 1962 Irish 
potato futures on the New York Mercantile Exchange. On or 
about April 29, 1962, respondent received $3,000 from such cus- 
tomer to margin, guarantee or secure the trades or contracts 
resulting from such orders. Respondent was not during this 
period registered with the Secretary as a futures commission 
merchant under the act. 


3. Respondent knowingly commingled with his own funds the 
$3000 mentioned in Finding of Fact 2 by depositing such funds 
belonging to his customer in his general bank account. 


4. Prior to the period mentioned in Finding of Fact 2, re- 
spondent had been president of a firm doing business as a regis- 
tered futures commission merchant under the act, and he was 
aware of the requirements of the act and the regulations issued 
thereunder relating to the registration of futures commission 
merchants and the treatment of customers’ funds. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent willfully violated section 4d (1) of the act (7 U.S.C. 6d (1)). 
Further, respondent willfully violated section 4d (2) of the act 
and section 1.20 of the regulations issued thereunder (17 CFR 
1.20) by virtue of the facts set forth in Finding of Fact 3. Re- 
spondent should be denied all trading privileges on contract 
markets for a period of 15 days and his registration as a floor 
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broker under the act should be suspended for a similar period, 
as recommended by complainant. 


ORDER 


Effective December 27, 1965, the registration of David Laiken 
as a floor broker under the act is suspended for a period of 15 
days, and all contract markets shall refuse all trading privileges 
to him during such period, such refusal to apply to all trading 
done and all positions held by him directly or indirectly. 

A copy of this decision and order shall be served upon respond- 
ent and on each contract market. 


(No. 10,218) 


In re GUS GRABOW AND LEE AHRENS, d/b/a WHARTON COUNTY 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 3515. 
Decided November 1, 1965. 


Market agency—Bond—Cease and desist—Default 


Respondent are ordered to cease and desist from engaging in business 
under the act without the required bond. 


Mr. Garrett N. Wyss for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed August 10, 1965, to which respondents did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 

This order shall become effective on the 10th day after service 
thereof upon respondents and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 21, 1965, by the 
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Director, Packers and Stockyards Division, Consumer and Mar- 
keting Service, United States Department of Agriculture. Re- 
spondents, Gus Grabow and Lee Ahrens, partners d/b/a Whar- 
ton County Livestock Commission Company, having a place of 
business at Wharton, Texas, Post Office Box 905, are registered 
with the Secretary of Agriculture under the act as a market 
agency and as a dealer and are charged with engaging in the 
business of selling livestock on a commission basis at the Whar- 
ton Livestock Commission Co. stockyard, Wharton, Texas, with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served upon the respondents April 27, 1965. 


At the time of service of the complaint, respondents were 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint, and, in effect a waiver of oral hearing. Notwith- 
standing such notice the respondents have not filed an answer. 
The matter was referred to Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture for the preparation of a report without further 
investigation or hearing pursuant to section 202.9(c) of the 
rules of practice. 


FINDINGS OF FACT 


1. Respondents, having a place of business at Wharton, Texas, 
Post Office Box 905, are now and were at all times material herein 
engaged in the business of selling livestock at the Wharton Live- 
stock Commission Co. stockyard, Wharton, Texas, hereinafter 
called the stockyard, a posted stockyard subject to the provisions 
of the act, and are now and were at all times material herein regis- 
tered with the Secretary of Agriculture as a market agency and 
as a dealer. 


2. The bond which respondents maintained to secure the per- 
formance of their market agency obligations under the act was 
terminated on December 9, 1964. Respondents were informed 
by certified mail of such termination date, on or about November 
17, 1964. Respondent Ahrens was informed by telephone on 
December 14, 1964, by R. V. Wright, Marketing Specialist, Pack- 
ers and Stockyards Division, Fort Worth, Texas, of the termina- 
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tion of the bond and was advised that a new bond was required 
if market agency operations were continued. The same informa- 
tion was conveyed to respondent Grabow by telephone on Janu- 
ary 20, 1965, by W. C. Ball, Area Supervisor, Packers and Stock- 
yards Division, Fort Worth, Texas. A certified letter to respond- 
ents conveying the same information, dated November 20, 1964, 
was returned unclaimed to the Fort Worth, Texas, office of the 
Packers and Stockyards Division. Notwithstanding such notices, 
respondents continued to engage in the business of selling live- 
stock on a commission basis at the stockyard without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations thereunder. 


CONCLUSIONS 


Respondents’ operation in business as a market agency in com- 
merce under the act without filing and maintaining a reasonable 
bond or its equivalent to cover such market agency activities, as 
set forth in Finding of Fact 2, constitutes a willful violation of 
section 312(a) of the act (7 U.S.C. 213(a)) and sections 201.29 
‘ and 201.30 of the regulations issued thereunder (9 CFR 201.29 
and 201.30). Seee.g. In re Bennie L. Pence 24 A.D. 311 (1965). 
Respondents should be ordered to cease and desist from such viola- 
tions. Complainant indicates that the respondents have now pro- 
vided the required bond coverage, bringing their operations into 
compliance with the bonding requirements of the act and the regu- 
lations. Accordingly, no suspension order is recommended by 
complainant. We concur in this recommendation. 


PROPOSED ORDER 


Respondents shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding is 
required by the act and the regulations issued thereunder without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the act and the regulations thereunder. 


This order shall become effective on the 10th day after service 
thereof upon respondents and copies hereof shall be served upon 
the parties. 
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(No. 10,219) 


In re M. A. GopBy. P&S Docket No. 3572. Decided November 4, 
1965. 


Insolvency—Checks—Failure to pay when due—Records—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from operating as a dealer under 
the act while insolvent, issuing insufficient funds checks in payment of 
livestock purchased and failing to pay when due for such livestock, is 
ordered to keep records that fully disclose all transactions in his business 
under the act and is suspended as a registrant for 30 days and there- 
after until no longer insolvent. 


Miss Eva S. Reifenberg for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 22, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the Act 
(7 U.S.C. 204) and that respondent wilfully violated sections 
312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and section 
201.43(b) of the regulations (9 CFR 201.43 (b)). 

Respondent filed an answer admitting the jurisdictional allega- 
tions set forth in the complaint, neither admitting nor denying 
the remaining allegations, waiving oral hearing and the report 
of the Hearing Examiner, and consenting to the issuance of a 
specified order, with findings and conclusions, for the purpose 
of this proceeding only, based upon all allegations contained in 
the complaint. 

Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The Farmers Live Stock Market, London, Kentucky, the 
Laurel Sales Company, London, Kentucky, and the Russell County 
Stock Yards, Russell Springs, Kentucky, hereinafter referred to 
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as the stockyards, are now and were at all times mentioned herein 
posted stockyards subject to the provisions of the Act. 


2. Respondent, whose address is Box 188, Somerset, Kentucky, 
is now and was at all times mentioned herein registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce for his own account. 


3. Respondent’s current liabilities exceed his current assets. 
As of April 15, 1965, respondent’s current liabilities exceeded his 
current assets by at least $6,000. 


4. Respondent, in commerce, during the period from December 
31, 1964, through April 15, 1965, regularly and consistently oper- 
ated as a dealer buying and selling livestock for his own account 
while his current liabilities exceeded his current assets. 


5. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock in commerce, at the stockyards, 
tor his own account and failed to pay, when due, the purchase 
price of such livestock, as follows: 


Date Stockyard Where No. of Head Amount 
1965 Purchased of Livestock (dollars) 
March 23 Farmers Livestock Market 32 1,931.36 
March 8 Laurel Sales Company 4 138.34 
March 22 ” ” a ff 615.88 
March 29 ry we me 13 1,190.22 


6. Respondent, on or about the dates and in the amounts set 
forth below, in payment for livestock purchased in commerce, at 
the stockyards, issued checks which were returned unpaid by the 
bank upon which they were drawn because there were insufficient 
funds on deposit to his account to pay such checks: 


Date Amount 

1965 (dollars) Payee 
March 23 963.83 Farmers Live Stock Market 
January 28 3,513.78 Russell County Stock Yards 
February 6 1,609.64 2 = ” a 
March 15 798.07 » me a” 7” 
March 16 2,746.93 a - ” ae 


7. Respondent, during the period from January 1, 1965 through 
April 15, 1965, failed to keep accounts, records and memoranda 
that fully and correctly disclosed all transactions involved in his 
business as a dealer in that respondent during said period (1) 
did not have (a) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, (b) a cash receipts 
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and disbursements journal, (c) an accounts receivable ledger; 
and (d) an accounts payable ledger; and (2) did not make or 
make and retain monthly reconciliations of his bank accounts.. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact number 3 it 
is concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204) and by reason of the facts set forth in 
findings of fact numbers 4, 5, 6 and 7 respondent has wilfully 
violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221) and section 201.43(b) of the regulations (9 CFR 201.43 (b)). 
Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
dealer buying and selling livestock for his own account while his 
current liabilities exceed his current assets; (2) issuing checks 
in payment for livestock purchased in commerce without having 
and maintaining on deposit in the bank upon which such checks 
are drawn sufficient funds to pay such checks; and (3) failing to 
pay, when due, the full purchase price for livestock purchased 
in commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer in commerce, including (a) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, (b) a cash receipts and disbursements journal, 
(c) an accounts receivable ledger, (d) an accounts payable ledger, 
and (e) monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating such suspension after the 30 day period. 


This order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 10,220) 


In re JULIUS KUHLMAN. P&S Docket No. 3481. Decided Novem- 
ber 9, 1965. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant until 
he complies fully with the bonding requirements of the act and the 
regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed March 15, 1965, by the 
Director, Packers and Stockyards Division, Consumer and Mar- 
keting Service, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock for his own account and is charged 
with engaging in business as a dealer under the act without main- 
taining a reasonable bond or its equivalent, as required by the 
act and the regulations issued thereunder. A copy of the com- 
plaint and a copy of the rules of practice were served upon the 
respondent May 12, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint and, in 
effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 202.9 (c) of the rules of practice. On August 10, 1965, 
the hearing examiner filed a report recommending that respondent 
be found to have violated the act as charged, be ordered to cease 
and desist from such violation and be suspended as a registrant 
under the act for a period of 20 days and thereafter until he 
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complies with the bonding requirements of the act and the regu- 
lations issued thereunder. No exceptions were filed to the hearing 
examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Julius Kuhlman, is an individual whose address 
at the times involved herein was Englewood, Colorado. Respond- 
ent is now and was at all times material herein engaged in the 
business of a dealer buying and selling livestock in commerce for 
his own account and is now and was at all times material herein 
so registered with the Secretary under the act. 


2. The K. & R. Livestock Commission Co., Inc. stockyard, 
Broomfield, Colorado, the Sunset Livestock Commission Company 
stockyard, Greeley, Colorado, the Weld County Commission Co. 
stockyard, Greeley, Colorado, and the Cloud County Livestock 
Commission Company stockyard, Concordia, Kansas, were at all 
times material herein posted stockyards subject to the provisions 
of the act. 


3. Respondent was removed as a clearee on the bond of C. B. C. 
Cattle Company, Denver, Colorado, February 2, 1962. Respondent 
was notified on or about December 27, 1961, that he must dis- 
continue his operations as a registrant under the provisions of 
the act until he secured adequate bond coverage. On or about 
June 29, 1964, respondent resumed operations, buying and selling 
livestock at the stockyards for his own account without bond 
coverage. On or about July 14, 1964, respondent was informed 
that he must provide an adequate bond to cover his dealer opera- 
tions. Notwithstanding such notices, respondent has continued 
to engage in the business of buying and selling livestock at the 
stockyard for his own account without filing and maintaining a 
reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See, 
e.g., In re W. O. Steen, 16 A.D. 125 (1957); In re Floyd Bryan 
Moore, 23 A.D. 312 (1964). Respondent should be ordered to 
cease and desist from such violation and he should be suspended 
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as a registrant under the act until he has achieved full compliance 
with the bonding requirements of the act and the regulations 
issued thereunder, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding is 
required under the act and the regulations without providing 
and maintaining a reasonable bond or its equivalent as required 
by the act and the regulations issued thereunder. Respondent is 
suspended as a registrant under the act until he fully complies 
with the bonding requirements of the aforesaid act and regula- 
tions. At the request of respondent, when he demonstrates that 
he has complied with the bonding requirements of the act and the 
regulations, a supplemental order will be issued in this proceeding 
terminating this suspension. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,221) 


In re SHENANDOAH LIVESTOCK AUCTION, INC. P&S Docket No. 
3602. Decided November 15, 1965. 


Market agency and dealer—Failure to pay when due—Shippers’ proceeds— 
Records—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and using shippers’ proceeds for unauthorized pur- 
poses, is ordered to establish a separate bank account for shippers’ 
proceeds and to keep records that fully disclose all transactions in its 
business under the act and is suspended as a registrant for a period 
of 30 days and thereafter until no longer insolvent. 


Mr. Garrett N. Wyss for complainant. 
Mr. Ivan D. Wilson, Shenandoah, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
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plaint filed on October 6, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondent’s financial 
condition does not meet the requirements of the Act and that it 
has violated the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on October 26, 1965, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation with a place of business at Shen-- 
andoah, Iowa, is now and was at all times material herein regis- 
tered with the Secretary of Agriculture as a dealer and a market 
agency, buying and selling in commerce livestock on its own ac- 
count and on a commission basis. 


2. Respondent’s current liabilities exceed its current assets. 
As of April 1, 1965, respondent’s current liabilities exceeded its 
current assets by approximately $139,000. 


3. On or about the dates and in the transactions set forth below, 
respondent purchased livestock on its own account at Falls City 
Auction Company, Falls City, Nebraska, and Fairground Sale 
Company, Inc., Maryville, Missouri, posted stockyards subject to 
the provisions of the Act, and failed to pay, when due, the pur- 
chase price of such livestock. 


Date No. of 
1965 Head Purchased At Amount 
February 12 26 Falls City Auction Company $4,672.68 
12 63 Fairground Sale Company, Inc. 7,440.07 
21 64 Falls City Auction Company 7,626.31 


4. Respondent, on or about the dates and in the transaction set 
forth below and at divers other times during November and 
December, 1964 and January 1965, used funds received as proceeds 
from the sale of livestock consigned to it for sale on a commission 
basis at the Nishna Valley Sales Co., Shenandoah, Iowa, a posted 
stockyard subject to the provisions of the Act, for purposes of 
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its own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
endangering or impairing the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock in that: 


(a) On or about November 5, 1964, respondent sold 45 head 
of livestock which had been consigned to it for sale by Major 
Lewis Auction Sale, Conway, Arkansas, and issued a check drawn 
on its custodial account for shippers proceeds in the amount of 
$4,538.10, which amount represented the net proceeds from the 
sale of the livestock. On November 6, 1964, respondent deposited 
said check in its general bank account, and on November 9, 1964, 
issued a check drawn on its general account in the amount of 
$4,538.10, payable to Major Lewis Sales Co., which check was 
paid on November 13, 1964. 


(b) On or about November 19, 1964, respondent sold 59 
head of livestock which had been consigned to it for sale by Major 
Lewis Auction Sale, Conway, Arkansas, and issued a check drawn 
on its custodial account for shippers proceeds in the amount of 
_ $4,408.17, which amount represented the net proceeds from the 
sale of the livestock. On November 20, 1964, respondent deposited 
said check in its general bank account, and on November 22, 1964, 
issued a check drawn on its general account in the amount of 
$4,408.17, payable to Major Lewis Sales Co., which check was 
paid on December 1, 1964. 


(c) On or about December 17, 1964, respondent sold 16 head 
of livestock which had been consigned to it for sale by Major 
Lewis Auction Sale, Conway, Arkansas, and issued a check drawn 
on its custodial account for shippers proceeds in the amount of 
$1,067.20, which amount represented the net proceeds from the 
sale of the livestock. On December 18, 1964, respondent deposited 
said check in its general bank account, and on Dcember 21, 1964, 
issued a check drawn on its general account in the amount of 
$1,067.20, payable to Major Lewis Sales Co., which check was 
paid on December 29, 1964. 


(d) On or about January 21, 1965, respondent sold 53 head 
of livestock which had been consigned to it for sale by Major 
Lewis Auction Sale, Conway, Arkansas, and issued a check drawn 
on its custodial account for shippers proceeds in the amount of 
$5,322.58, which amount represented the net proceeds from the 
saie of the livestock. On January 22, 1965, respondent deposited 
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said check in its general bank account, and on January 23, 1965, 
drew a draft drawn on its general account in the amount of 
$5,322.58, payable to Major Lewis Sales Co., which draft was paid 
on January 30, 1965. 


5. Respondent, during the period from November, 1964, 
through February, 1965, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in its business under the Act, in that respondent failed 
to keep accurate and periodic recordings of (1) accounts payable, 
(2) drafts payable, and (3) inventories. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, when 
due, the purchase price of livestock purchased in commerce; and 
(2) using funds received as proceeds from the sale of livestock 
on a commission basis for purposes of its own and purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “custodial account for shippers’ proceeds,” or by 
some similar identifying designation, and shall maintain such 
account in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 
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memoranda which fully and correctly disclose all transactions 
involved in its business under the Act, including accurate and 
periodic records of (1) accounts payable, (2) drafts payable and 
(3) inventories. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When the 30 day period has expired and 
respondent has demonstrated that it is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


Done at Washington, D. C. 


(No. 10,222) 


In re SOUTHERN LIVESTOCK AUCTION COMPANY. P&S Docket No. 
3570. Decided November 15, 1965. 


Market agency—Violations of act—Cease and desist—Consent 


Respondent is ordered to cease and desist from operating while insolvent, 
misusing shippers’ proceeds, utilizing services of dealers and financing 
dealer purchases, selling consigned livestock to employees and purchas- 
ing such livestock for speculative reseale, issuing false invoices and 
untrue or incomplete accounts of sale and scale tickets, assessing un- 
earned charges, guaranteeing minimum prices, refunding commissions 
and failing to charge and collect or to follow rate schedule. Respondent 
is also ordered to establish a separate bank account for shippers’ pro- 
ceeds and to keep adequate records otherwise. 


Mr. Garrett N. Wyss for complainant. 
Mr. C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 21, 1965, by the Acting Director, Packers and 
Stockyards Division, United States Department of Agriculture, 


Respondent shall keep and maintain accounts, records and 
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charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.), hereinafter referred to 
as the regulations. 


Respondent filed an amended answer on October 21, 1965, in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on the allegations 
contained in the complaint. Complainant has filed a recommenda- 
tion stating that there has recently been a substantial change in 
the managerial structure of the corporate respondent and the 
direction of its policies and practices and recommending that the 
cease and desist order consented to by respondent be issued, as 
effectuation of the purposes of the Act does not appear to require 
that respondent be suspended as a registrant under the Act. 


FINDINGS OF FACT 


1. Respondent, a corporation whose address is Route 7, P. O. 
Box 103, Columbia, Tennessee, is now and was at all times mate- 
rial herein engaged in the business of a market agency and a 
dealer, buying and selling in commerce livestock on a commission 
basis and on its own account, and is now and was at all times 
material herein so registered with the Secretary of Agriculture. 


2. The Southern Livestock Auction Company stockyard, Colum- 
bia, Tennessee, hereinafter called the stockyard, was at all times 
material herein a posted stockyard subject to the provisions of 


the Act. 


3. Respondent, during the month of January, 1965, operated 
as a dealer and as a market agency under the Act, notwithstand- 
ing that during such period its current liabilities exceeded its 
current assets. 


4. Respondent, during the months of November and December 
1964, and January 1965, used funds received as proceeds from 
the sale of livestock consigned to it for sale at the stockyard on 
a commission basis for purposes of its own and purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 
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(a) As of December 31, 1964, respondent had outstanding 
checks issued to consingors of livestock in the amount of $20,- 
742.04, and had with which to offset such outstanding checks, 
deposits in transit of $9,854.58, plus current proceeds receivable 
of $17,577.70, less a bank overdraft of $92,320.89, resulting in a 
deficit of $85,630.65 in funds available to pay shippers’ proceeds; 


(b) As of January 31, 1965, respondent had outstanding 
checks issued to consignors of livestock in the amount of $14,- 
556.90, and had with which to offset such outstanding checks, 
current proceeds receivable of $25,557.31, less a bank overdraft 
of $101,697.24, resulting in a deficit of $90,696.83 in funds avail- 
able to pay shippers’ proceeds; 


(c) On or about the dates and in the transactions set forth 
below, respondent issued checks drawn on its shippers’ proceeds 
account in payment for cattle purchased by Roscoe Rodgers at 
Pulaski Stockyard, Pulaski, Tennessee, a posted stockyard sub- 
ject to the provisions of the Act. 


Date Payee Amount 
November 11, 1964 Pulaski Stockyards $1,831.71 
1-7 - ” 3,556.47 

eae 2 i 1,995.04 

January 20, 1965 om e 113.79 


5. Respondent, during the period from November 4, 1964, to 
January 13, 1965, employed Roscoe Rodgers as a ringman and 
starter at the stockyard, notwithstanding that said Roscoe Rodgers 
during such period of employment, was separately registered with 
the Secretary of Agriculture as a dealer to buy and sell livestock 
on his own account and was so operating at the stockyard. 


6. Respondent, on or about the dates and in the transactions set 
forth below, financed livestock purchases, in commerce, by Roscoe 
Rodgers and by Gilvie Lamb, each of whom is an independently 
operated and separately registered dealer. 


Date No. of Posted Stockyard Purchased 
1964 Head Where Purchased By Amount 
Dec. 7 unk Mid-South Livestock Roscoe Rodgers $1,874.50 


Company Yards 
Columbia, Tennessee 
14 ” ” ” ” ” 828.57 
16 11 Southwestern Sale Gilvie Lamb 672.51 
Company, Ince. 
Huntington, Tennessee 
30 8 ~ ” ” 258.29 
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Date No. of Posted Stockyard Purchased 
1965 Head Where Purchased By Amount 
Jan. 6 13 Southwestern Sale Company, Gilvie Lamb 957.54 
Inc., Huntington, Tenn. 
13 24 * ” " m 1,331.05 
20 21 " " 7 " 1,313.59 
27 62 7 ” “ 2 4,722.79 


7. Respondent, at the stockyard, on or about the dates set forth 
below and in connection with the weekly auction sale conducted 
at the stockyard, permitted the ringman-starter, Roscoe Rodgers, 
to purchase livestock for resale for his own speculative account, 
which livestock had been consigned to respondent for sale on a 
commission basis. 


Date No. of 

1964 Head Amount 

Nov. 4 5 $410.66 
11 8 552.15 
18 9 653.90 
25 2 102.70 

Dec. 2 9 601.71 

1965 

Jan. 6 7 791.73 
13 8 1,116.55 


8. Respondent, on or about the dates and in the transactions set 
forth below, in filling orders from the persons listed below for 
the purchase of livestock on a commission basis, used respondent’s 
own livestock to fill portions of such purchase orders and, in 
accounting for the purchases, failed to disclose on the purchase 
invoices submitted to the purchasers, the full, true and correct 
ownership of the livestock. 


No. of Head 
Date Person For Whom Purchased Belonging 
1964 Purchased No. of Head to Respondent 
Nov. 4 L. Myers 30 21 
25 D. Neal 61 12 
Dec. 2 L. Myers 45 13 


9. (a) Respondent, through its president, Fred Garner, on 
or about the dates and in the transactions set forth below, as 
well as at divers other times during November and December, 
1964, at th estockyard, purchased consigned livestock for specu- 
lative resale for its own dealer account. 
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No. of 


1964 Head Consignor Amount 
Nov. 4 1 Miss Effie Moore $ 140.00 
4 1 M. G. Foster 175.00 
25 2 Dale Brockman 810.00 
25 9 Leon Hill 1,585.00 





Jan. 6 1 George Foster 135.00 
6 6 Billy Gilmore 810.00 
6 3 Bam Wester 430.00 


(b) Respondent, in connection with the transactions set 
forth in sub-paragraph (a) above and in connection with the 
transactions set forth below, in which respondent purchased 
livestock at the stockyard for its own account, issued accounts 
of sale to the consignors of the livestock, which accounts failed 
to show respondent as the true purchaser of the livestock. 

Name of Purchaser 


Date No. of Designated on 
1964 Head Consignor Account of Sale 
Nov. 4 1 Leon Hill Dotey 
4 4 ” ” ” 
a7 11 ” ” ” 
11 1 William Bolton ” 
18 1 Johnny Rosso or D 
Chas. Womble 
Dec. 9 10 Roscoe Rodgers Jas. Richardson 


Those accounts of sale issued in connection with the trans- 
actions set forth in sub-paragraph (a) above designated as the 
purchaser Allen or J. Allen. 


10. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock for its own account, in 
country transactions, and assessed and collected commission and 
yardage charges not withstanding that respondent furnished 
no selling or stockyard services inconnection with such trans- 
actions. 


Date No. of 

1964 Head Seller Commission Yardage 

Nov. 4 24 Roy Beech $ 56.10 $ 8.40 
4 2 Jerry Beech 4.11 -70 
25 12 J. H. Nichols 25.58 4.20 
25 24 Charlie Jewell 56.42 8.40 

Dec. 2 37 G. L. Matthew 80.35 12.95 
2 34 Matthew & Orten 51.00 11.90 
17 2 George Foster 4.43 -70 
23 1 Mrs. C. M. Foster 1.88 .35 
26 116 Curry Bros. 70.51 23.20 


Norman Parks 9.50 
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11. Respondent, on or about the dates and in the transactions 
set forth below, in connection with the sale on a commission basis 
of consigned livestock, at the stockyard, guaranteed to the owners 
or consignors thereof the minimum price or prices for which 
respondent would sell such livestock. 


Date Name of No. of Price Guaranteed 
1964 Consignor Head per cwt. 

Oct. 7 Buddy Dodson 27 $20.25 
Dec. 9 J. C. Rochelle 16 15.00 


12. Respondent, in connection with the sales at the stockyard 
of the livestock referred to in Finding of Fact 11 above, refunded 
or remitted all or a portion of the commission charges specified 
in its schedule of rates and charges filed with the Secretary of 
Agriculture and in effect at the time the livestock were sold, in 
that respondent sold such livestock subject to guaranteed minimum 
prices and accounted to the consignors of the livestock on the 
basis of the guaranteed prices, which prices exceeded those at 
which respondent sold the livestock and on the basis of which 
respondent made settlement with the buyers. 


13. Respondent, at the stockyard, on or about the dates and 
in the transactions set forth below, and at divers other times 
during the year 1964, and during January, 1965, failed to charge 
to and collect from the consignors or sellers of livestock the cor- 
rect amount of the commission charges specified in respondent’s 
rate schedule in effect at the time of such transactions. 


Commission 
Charge as 
Specified 
Date No. of Name of Actual Com- in Rate 
1964 Head Consignor mission Charged Schedule 
Nov. 4 11 Hood & Ormes $21.70 $20.20 
11 8 Jim Nolan 16.72 22:72 
18 5 Johnny Rosso or None 8.89 
Chas. Womble 
25 2 J. E. Bradley None 2.87 
Dec. 2 15 Gilvie Lamb 20.12 26.12 
9 6 Leon Hill 13.35 17.85 
16 9 Gilvie Lamb 22.50 29.25 
1965 
Jan. 6 10 Billy Gilmore 21.18 27.18 
20 2 Gambell Farm 4.92 6.42 


14. Respondent, during the year 1964, issued to consignors of 
livestock, scale tickets which failed to show (1) the dates on 
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which the livestock represented therein were weighed, and (2) 
the name or initials of the person who weighed such livestock. 


15. Respondent, during the year 1964, failed to keep and main- 
tain accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in its business as a market 
agency and a dealer under the Act, in that respondent failed to 
keep and maintain (a) a market support account, (b) scale tickets 
showing the date of weighing and the name or initials of the 
person who weighed the livestock represented therein, (c) a daily 
record of livestock purchased on commission, and (d) accounts 
of sale showing the full, true, and correct names of the purchasers 
of the livestock represented therein. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact 4, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act, supra, 
' and sections 201.40, 201.41 and 201.42 of the regulations (9 CFR 
201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 5, respondent 
has wilfully violated sections 307 and 312(a) of the Act, supra, 
and section 201.66 of the regulations (9 CFR 201.66). 


By reason of the facts set forth in Finding of Fact 6, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.61 of the regulations (9 CFR 201.61). 


By reason of the facts set forth in Finding of Fact 7, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.57(a) of the regulations (9 CFR 201.57 
(a)). 

By reason of the facts set forth in Finding of Fact 8, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.44 of the regulations (9 CFR 201.44). 


By reason of the facts set forth in Finding of Fact 9, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and sections 201.43, 201.57 and 201.59 of the regulations 
(9 CFR 201.43, 201.57, 201.59). 


By reason of the facts set forth in Finding of Fact 10, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act, supra. 
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By reason of the facts set forth in Finding of Fact 11, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act, supra, 
and section 201.64 of the regulations (9 CFR 201.64). 


By reason of the facts set forth in Findings of Fact 12 and 13, 
respondent has wilfully violated section 306(f), 307 and 312 (a) 
of the Act (7 U.S.C. 207(f), 208, 213(a) ). 


By reason of the facts set forth in Finding of Fact 14, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.49 of the regulations (9 CFR 201.49). 


By reason of the facts set forth in Finding of Fact 15, respond- 
ent has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
market agency or dealer under the Act while its current liabilities 
exceed its current assets; (2) using funds received as proceeds 
from the sale of livestock on a commission basis for purposes of 
its own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; (3) utiliz- 
ing the services of independently operated and separately regis- 
tered dealers in the furnishing by respondent of services at the 
stockyard; (4) financing in any manner the livestock purchases 
in commerce of independently operated and separately registered 
dealers; (5) permitting respondent’s ringman and starter, or 
other employees whose duties in connection with the selling of 
livestock by auction involve the making of determinations or 
decisions directly affecting the interests of consignors, to pur- 
chase for any purpose for their own account livestock consigned 
to respondent for sale on a commission basis; (6) issuing ac- 
countings to persons for whom livestock are purchased on a com- 
mission basis which fail to disclose the names of the persons from 
whom such livestock were purchased; (7) purchasing consigned 
livestock for speculative resale for its own account; (8) issuing 
accounts of sale to consignors which fail to show the full, true, 
and correct names of the purchasers of the consigned livestock; 
(9) assessing or collecting commission or yardage charges in 
connection with transactions in which no selling or stockyard 
services are rendered; (10) guaranteeing to the owners or con- 
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signors of livestock the minimum price or prices for which re- 
spondent would sell livestock consigned to respondent for sale, in 
commerce, on a commission basis; (11) refunding or remitting 
all or any portion of the commission charges specified in respond- 
ent’s schedule of rates and charges on file with the Secretary of 
Agriculture and then in effect; (12) charging, demanding or 
collecting a greater or less or different compensation for stock- 
yard services furnished by it at a posted stockyard than the rates 
and charges specified in the schedule of rates and charges filed 
with the Secretary of Agriculture and in effect at the time; and 
(13) issuing to consignors of livestock scale tickets which fail 
to show the appropriate information required by the regulations, 
including the dates on which the livestock represented therein 
were weighed, and the name or initials of the person who weighed 
such livestock. 


Respondent shall (1) deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “custodial account for shippers’ proceeds,” 
or by some similar identifying designation and shall not with- 
draw funds therefrom for any purpose except those for which 
shippers’ proceeds may properly be used, as set forth in section 
201.42 of the regulations issued under the Act (9 CFR 201.42) ; 
(2) prepare and keep such accounts, records, and memoranda as 
will fully and correctly disclose all transactions involved in its 
business under the Act, including (a) a market support account, 
(b) scale tickets showing the date of weighing and the name or 
initials of the person who weighed the livestock represented 
therein, (c) a daily record of livestock purchased on commission, 
and (d) accounts of sale showing the full, true and correct names 
of the purchasers of the livestock represented therein. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,223) 


In re St. LouUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided November 16, 1965. 


Modification and continuation of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assest such current schedule as so modified up to 
and including June 30, 1967. 
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Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on June 19, 1964 (23 A.D. 653), 
continuing in effect to and including June 30, 1966, an order 
issued on May 17, 1962 (21 A.D. 454), which, as modified by an 
order issued on September 30, 1965, authorizes assessment of 
the current temporary schedule of rates and charges. 


By a petition filed on October 4, 1965, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects, and requested 
that the current schedule, as so modified, be continued in effect 
to and including June 30, 1967. Notice of the petition and its 
contents was published in the Federal Register on October 23, 
1965 (30 F.R. 13547), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on October 4, 1965, and to assess 
such current schedule, as so modified, during the life of this 
order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 
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This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 30, 
1967, unless modified or extended by further order before the 
latter date. 









Copies hereof shall be served upon the parties. 


(No. 10,224) 






W. W. GRIFFITH v. J. K. PARMELEE AND RALPH POWELL. P&S 
Docket No. 3589. Decided November 24, 1965. 







Defective complaint—Dismissal 





Where complaint does not allege a livestock transaction under the act, it is 
dismissed for lack of jurisdiction. 



























Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, there is no allegation in the complaint 
to the effect that the alleged cause of action arose in connection 
with a livestock transaction over which the Secretary has juris- 
diction under the Act. See 7 U.S.C. 182, 183. Respondent J. K. 
Parmelee moved that the complaint be dismissed alleging that 
the Department has no jurisdiction under the Act in the pro- 
ceeding. A notice was issued giving complainant an opportunity 
to show cause why the complaint should not be dismissed. Com- 
plainant did not file any reply whatsoever pursuant to the notice. 
Under the circumstances, the complaint must be and is hereby 
dismissed. Brown v. Center, 23 A.D. 630 (1964). | 


Copies hereof shall be served upon the parties. 


(No. 10,225) 


ROSWELL LIVESTOCK COMMISSION Co., INC. v. KENNETH CooK AND 
L. E. MILNER. P&S Docket No. 3534. Decided November 24, 
1965. 
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Agency not established—Failure to pay 


Where agency between respondents not proved, respondent buyer liable for 
balance owing on purchase price of cattle and complaint dismissed as to 


alleged agent. 


Complainant and respondents pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.), hereinafter referred to as the 


Act. 


In a complaint filed December 9, 1964, complainant seeks 
reparation in the amount of $1,285.02 alleged to be the balance 
owed in connection with the purchase, from complainant, of 
83 head of cattle by respondent L. E. Milner who made the 
purchase in respondent Kenneth Cook’s name. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon respondents. A 
copy of the investigative report was also served upon complainant. 


Respondent Cook filed an answer denying that he authorized 
respondent L. E. Milner to buy cattle for the former from com- 
plainant. No answer was filed by respondent L. E. Milner. None 
of the parties requested an oral hearing and the proceeding was 
handled under the shortened procedure provided for in sections 
202.17 and 202.53 of the rules of practice (9 CFR 202.17, 202.53). 


FINDINGS OF FACT 


1. Complainant, Roswell Livestock Commission Co., Inc., Ros- 
well, New Mexico, is a corporation which at all times material 
herein was registered under the Act with the Secretary of Agri- 
culture as a market agency. At all times material herein T. M. 
Dye was president of the complainant corporation. 


2. Respondent Kenneth Cook is an individual whose address 
is Vega, Texas. 


3. Respondent L. E. Milner is an individual whose address is 
1719 Union Avenue, Roswell, New Mexico. At all times material 
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herein said respondent has been engaged in the business of a 
dealer. 


4. On October 5, 1964, at the Roswell Livestock Commission 
Co., Inc., stockyard, Roswell, New Mexico, a posted stockyard 
subject to the provisions of the Act, respondent Milner pur- 
chased 83 head of cattle from complainant in respondent Cook’s 
name. The purchase price of the cattle was $5,796.99. Respond- 
ent Cook did not authorize respondent Milner to buy any cattle 
for the former’s account. The cattle were resold by respondent 
Milner, and the checks issued in payment for the resale price 
of the cattle ($4,511.97) were remitted to respondent Cook who 
forwarded them to complainant. No further payments were 
made to complainant in connection with the transaction involving 
the 83 head of cattle. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The failure to pay the full purchase price in connection with 
a purchase of cattle in commerce at a posted stockyard con- 
stitutes an unjust practice in violation of the Act on the basis 
of which reparation may be awarded. Harvey Livestock Auction 
v. Miller, 24 A.D. 452 (1965). 


While respondent Milner made the purchase in respondent 
Cook’s name, the latter did not authorize the former to act as 
his agent. Accordingly, respondent Milner must be deemed to 
have made the purchase for his own account and he is liable 
to complainant for the balance of the purchase price of the 
cattle. Dalhart Livestock Auction v. Carthel, 21 A.D. 321 (1962). 
The complaint will be dismissed as to respondent Cook. 


ORDER 


Within 30 days from the date of this order, respondent Milner 
shall pay, to complainant, the sum of $1,285.02 with interest 
thereon at the rate of 5% per annum from November 1, 1964, 
until paid. The complaint is hereby dismissed as to respondent 
Cook. 


Copies hereof shall be served upon the parties. 
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(No. 10,226) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided November 26, 1965. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including November 30, 1966. 
Mr. Gerald P. Summers for Packers and Stockyards Division, Consumer and 


Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 5, 1964 
(23 A.D. 1352), continuing in effect to and including November 30, 
1965, an order issued on November 23, 1959 (18 A.D. 1264), 
which as modified by orders issued on November 10, 1960 (19 A.D. 
1243) and March 27, 1961 (20 A.D. 218), authorizes assessment 
of the current temporary schedule of rates and charges. 


By a petition filed on November 12, 1965, the respondent 
requested that the current temporary schedule of rates and charges 
be extended to and including November 30, 1966. 


Prior to the issuance of the orders of November 23, 1959, 
November 10, 1960, and March 27, 1961, authorizing increases 
in the rates and charges, notices of the petitions therefor were 
published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 


Clerk of a desire to be heard. 

Inasmuch as the present petition does not involve an increase 
of rates and charges lawfully prescribed by the Secretary or 
any rates and charges for services not heretofore covered by 
order, it is found that further notice and public procedure on 
this order are unnecessary. 

The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 
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Since the parties are agreed, the petition is granted and the 
order of November 23, 1959, as modified by the orders of 
November 10, 1960, and March 27, 1961, is continued in effect 
during the life of this order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective on December 1, 1965. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on December 1, 1965, and 
remain in effect to and including November 30, 1966, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,227) 


F. G. (JERRY) DONOHUE, INC. v. R. J. WILKES & SONS. P&S 
Docket No. 3548. Decided November 30, 1965. 


Purchase on order—Weight of livestock—Late delivery 


Where respondent failed to prove that livestock purchased on order by 
complainant did not conform to order or that complainant was responsible 
for late delivery, respondent liable for balance due. 


Complainant and respondent pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on November 20, 
1964, complainant seeks reparation in the sum of $537.20, alleged 
to be the balance owed in connection with the purchase of some 
cattle by complainant pursuant to an order by respondent. 
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A copy of the complaint and copies of an investigative report 
and a supplemental investigative report, prepared by the Packers 
and Stockyards Division of the Department and filed in the 
proceeding pursuant to section 202.40 of the rules of practice 
(9 CFR 202.40), were served upon respondent on May 12, 1965. 
Copies of the investigative report and the supplemental investi- 
gative report were served upon complainant on May 13, 1965. 


Respondent filed an answer on May 21, 1965, denying liability 
to complainant and alleging inter alia that 41 of the heifers 
delivered weighed less than specified by respondent. None of 
the parties requested an oral hearing and the proceeding was 
handled under the shortened procedure provided for in sections 
202.17 and 202.53 of the rules of practice (9 CFR 202.17, 202.53). 


FINDINGS OF FACT 


1. Complainant, F. G. (Jerry) Donohue, Inc., 466 Live Stock 
Exchange Building, Kansas City, Missouri, a corporation, was 
at all times material herein registered under the Act with the 
Secretary of Agriculture as a market agency. 


2. Respondent, Robert F. Wilkes, is an individual doing business 
as R. J. Wilkes & Sons, 221 No. 2nd Street, Osage, Iowa. At 
all times material herein respondent was registered under the 
Act with the Secretary of Agriculture as a dealer. 


3. On Wednesday, October 21, 1964, at the Kansas City Stock 
Yards, Kansas City, Missouri, a posted stockyard subject to 
the provisions of the Act, pursuant to an order by respondent, 
complainant purchased 65 heifers and one steer. Twenty four 
of the heifers weighed an average of 792 pounds and forty one 
of the heifers, an average of 567 pounds. Complainant made 
arrangements with respect to the trucking of the cattle to Osage, 
Iowa. 

4. Sixty of the cattle were delivered to respondent in Iowa 
on October 23 and the remaining six head were delivered on 
October 25. 

5. The total cost of the 66 head was $6,649.94. The purchase 
price of the 66 cattle was $6,260.11. The prepaid trucking 
amounted to $306.13, complainant’s commission to $81.20, and 
the “agencies” charge to $2.50. On October 26, 1964, com- 
plainant received a remittance of $6,112.74 from respondent. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 
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CONCLUSIONS 


According to respondent the cattle purchased by complainant 
did not conform to his order. Respondent also contends that 
the cattle were not adequately cared for prior to delivery to 
him; and that the arrangements made by complainant in respect 
to the trucking of the animals to Iowa, were unsatisfactory. The 
record shows that after the cattle were bought, but before they 
left Kansas City, respondent was advised by an employee of 
complainant as to the kind and number of livestock purchased 
for respondent’s account. No objections were then voiced by 
respondent. Instead, it was agreed that arrangements would be 
made by complainant regarding the trucking of the animals to 
Iowa. At the time, the American Royal Show was taking place 
at Kansas City; and it does not appear that it was due to a 
lack of diligence by complainant, that a trucker was not found 
who would transport the animals to Iowa with greater dispatch 
than the trucker hired by complainant. According to the driver 
of the truck in which the animals were transported, the cattle 
were delivered in good condition. After the sixty head were 
_ delivered, respondent deducted the price of “6 average heifers” 
from the total cost of the 66 head and remitted the difference 
to complainant with a note mentioning only that he “did not 
receive” such six head. 


On the basis of the record it must be concluded that there 
was no justification for respondent’s failure to remit to com- 
plainant the total cost of the 66 head. Such failure constituted 
an unjust practice in violation of the Act for which reparation 
may be awarded. Dalhart Livestock Auction v. Carthel, 21 A.D. 
321 (1962). Accordingly, respondent will be ordered to pay 
reparation to complainant in the amount of the unpaid balance 
of the total cost of the 66 cattle. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $537.20 with 
interest thereon at the rate of 5% per annum from November 1, 
1964, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 10,228) 


In re FARMERS COMMISSION COMPANY, INC. AND CHARLES W. 
Burris, JR. P&S Docket No. 3445. Decided November 30, 1965. 


Market agency—False weighing—False records—Suspension of registrations 


Respondents are ordered to cease and desist from weighing livestock at 
other than true and correct weights, making entries in their records 
of less than true and correct weights, paying consignors on basis of 
false and incorrect weights and failing to operate the livestock scales 
properly, and are suspended as registrants under the act for a period 


of 30 days. 

Mr. Donald E. Graham for complainant. 
Mr. Millard V. Oakley, Livingston, Tenn., for respondents. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), counsel for respondents has waived 
oral argument upon respondents’ exceptions to the hearing 
examiner’s recommended decision and order and has requested 
an order approving the findings of the hearing examiner and 
the entry of the order recommended by the hearing examiner 
suspending respondents as registrants under the act for 30 days, 
the suspension of respondent Farmers Commission Company, 
Inc., Tompkinsville, Kentucky, to commence December 5, 1965, 
and that of respondent Burris, Burkesville, Kentucky, to com- 
mence December 8, 1965. Complainant does not object. 


Accordingly, the hearing examiner’s recommended decision 
and order are adopted as the final decision and order herein. The 
suspensions of respondents as registrants under the act shall 
commence on the dates requested by counsel for respondents. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The complaint, filed on December 28, 
1964, by the Director, Packers and Stockyards Division, charges 
that respondents wilfully violated the Act and the regulations 
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issued thereunder by the Secretary of Agriculture (9 CFR 201.1 
et seq.), hereinafter called the regulations, in connection with 
the weighing of livestock sold on a weight basis at the Farmers 
Commission Company, Inc. stockyard. 

Respondents filed an answer on January 13, 1965, generally 
denying the allegations set forth in the complaint, and stating 
that if any discrepancy in weighing did exist it was an honest 
mistake and not a wilful violation. 

A hearing was held in Tompkinsville, Kentucky on April 1, 
1965, before John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. Respond- 
ents were represented by Millard V. Oakley, Attorney at Law, 
Livingston, Tennessee. Complainant was represented by Donald 
E. Graham, Office of the General Counsel, United States Depart- 
ment of Agriculture. Three witnesses testified on behalf of 
complainant. The respondent Charles W. Burris, Jr. was the 
only witness who testified for respondents. Five exhibits were 
introduced into evidence by complainant and none by respondent. 
Both parties filed briefs after the close of the hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent Farmers Commission Company, Inc., hereinafter 
called Farmers, is a corporation whose address is Tompkinsville, 
Kentucky. 

2. Respondent Farmers is now, and was at all times mentioned 
herein, engaged in the business of a market agency and dealer, 
and is now and was at all times material herein, registered with 
the Secretary under the Act as a market agency selling livestock 
in commerce on a commission basis and as a dealer buying and 
selling livestock in commerce for its own account. 

3. Respondent Farmers owns, and at all times material herein 
owned, the Farmers Commission Company, Inc. stockyard, 
Tompkinsville, Kentucky, hereinafter referred to as the stock- 
yard, which was at all times mentioned herein, and now is, a 
posted stockyard subject to the provisions of the Act. 

4. Respondent Charles W. Burris, Jr., hereinafter referred 
to as respondent Burris, whose address is Celina, Tennessee, is 
now, and was at all times mentioned herein, registered with the 
Secretary under the Act as a market agency buying and selling 
livestock in commerce on a commission basis, doing business as 
Burkesville Stockyard, Burkesville, Kentucky, and as a dealer 
buying and selling livestock in commerce for his own account. 
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5. Respondent Burris and respondent Farmers entered into a 
contract or agreement pursuant to which respondent Burris was 
to conduct or operate respondent Farmers’ market agency business 
at the stockyard. The contract or agreement provided that 
respondent Burris was to assume the management of sales and 
employees, to pay half the payroll and to share equally in the 
commissions from auction sales. Respondent Burris, at all times 
material herein conducted or operated respondent Farmers’ market 
agency business at the stockyard in accordance with the provisions 
of such contract or agreement. 


6. Livestock sold at the stockyard were sold by respondents 
at auction by weight on a commission basis; the sale weights 
were determined by weighing on a scale owned by respondent 
Farmers and operated by a weighmaster whose salary was paid 
by both respondents; the sale weights were recorded on scale 
tickets by means of an automatic printing device installed on 
the scale at the stockyard; copies of the scale tickets were made 
a part of respondent Farmers’ accounts and records; and the 
weights determined by respondents’ weighmaster, and recorded 
on the scale tickets, determined the total amount which the 
purchaser of the livestock paid and the total amount of pro- 
ceeds paid to the consignor of the livestock. 


7. At all times material herein, the scale in use at respondent 
Farmers’ stockyard was a Fairbanks-Morse scale equipped with 
a type registering weighbeam having five pound minimum gradu- 
ations, and a Spinks balance indicator. When properly balanced 
the scale was accurate. 


8. The stockyard operation is referred to as an “in-weight” 
market, that is, the livestock that are consigned to the market 
for sale at auction are weighed for purpose of sale at the time 
of arrival at the market. The livestock are graded into pens 
depending on the quality, weight and species. The graded pens 
are sold in a group as one lot and other livestock which do not 
meet the specifications of a particular grade are sold in individual 
drafts. The livestock begin arriving at the market between 6:00 
a.m. and 7 a.m. on the sale day and there are usually no live- 
stock arrivals after the sale begins at approximately 2:00 p.m. 


9. At approximately 9:30 a.m. on September 19, 1964, Mr. 
Charles Riley, a Livestock Marketing Specialist with the Packers 
and Stockyards Division, arrived at the stockyard for the purpose 
of conducting a weighing investigation. Upon arrival Mr. Riley 
proceeded to the scale house and took a position just outside the 
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door of the scale house in order that he might be able to observe 
the operation of the scale which was being used to weigh the 
livestock arriving at the stockyard for purpose of sale. Mr. 
Riley observed that the scale was back balanced approximately 
five to ten pounds while weighing livestock, thus weighing light 
in favor of buyers. 


10. When there is an interval between the time livestock are 
correctly weighed for sale and reweighed on an accurate and 
properly balanced scale having minimum graduations of five 
pounds, during which interval of time the livestock do not receive 
feed or water, the livestock should show no change in weight or 
a loss in weight of five pounds or more, depending on the amount 
of time elapsed. The loss in weight is due to excretory shrink. 
Such livestock should never show a gain in weight if they were 
weighed properly in each instance. 


11. At approximately 10:10 a.m. on September 19, 1964, Mr. 
Riley, with the assistance of the respondent Burris and several 
of the stockyard employees commenced reweighing livestock 
which had previously been weighed for purpose of sale. The 
weighmaster, who had previously weighed the livestock for pur- 
pose of sale, operated the scale during the reweighing under Mr. 
Riley’s observation. The scale was properly balanced before the 
reweighing was begun and maintained in balance throughout the 
reweighing. Sixty-nine head of livestock were selected from 
nine pens where they were being held after having been weighed 
for purpose of sale. As set forth below, 55 of the livestock in- 
stead of showing a shrink, as would normally be expected, 
appeared to gain weight upon reweighing over the sale weight 
as shown on the scale tickets, and accounts of sale issued in 
connection with these transactions. 


No. of Head Gain 
Pen No. and Kind Sale Weight Check Weight (Pounds) 

14 1 calf 335 340 5 
1 calf 300 310 10 

1 calf 450 450 0 

1 bull 675 680 5 

1 bull 775 780 5 

1 45 calves 9950 10,030 80 
2 4 calves 920 935 15 
3 2 calves 360 865 5 
4 9 calves 2505 2500 (—)5 
5* 4 calves 900 890 (—)10 


*The pens were without feed or water, except pen No. 5 which had some 
water. 
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12. At least 55 head of the livestock referred to in Finding 
of Fact 11 were weighed upon arrival at the stockyard at less 
than their true and correct weight, which false and short weights 
were recorded on the scale tickets, and accounts of sale issued 
in connection with the weighing of the livestock for purpose of 


sale. 


13. Copies of the scale tickets, and accounts of sale referred 
to in Findings of Fact 11 and 12 were made a part of the records 
of the respondent Farmers, and the weights on the accounts of 
sale were used as the basis for paying the consignors of the 
livestock the proceeds of the sale. 


14. On September 24, 1964, Mr. Walter Lyon, a Scale Specialist 
with the Kentucky Department of Agriculture, tested the accuracy 
of the scale at the stockyard using approved testing methods 
and the scale was absolutely accurate for weights up to 400 
pounds and within tolerance for weights above 400 pounds. 


15. On September 23, 1964, Mr. Ray Harlan, the weighmaster 
at the stockyard told Mr. Riley that he always back balanced 
the scale at the stockyard and that he always attempted to 
weigh livestock light under instructions from the respondent 
Burris. Mr. Harlan signed an affidavit reciting these facts, after 
having had the contents of the affidavit read to him and after 
reading the statement himself. 


PROPOSED CONCLUSIONS 


Complainant and respondents entered into a stipulation at 
the hearing providing, among other things, that, at all times 
material herein, livestock at the respondent Farmers’ stock- 
yard, Tompkinsville, Kentucky was sold at auction on a com- 
mission basis; that the livestock sold at the stockyard was weighed 
there on a scale belonging to respondent Farmers; that such 
scale was operated by a weighmaster whose salary was paid by 
both respondents; that the scale in use was equipped with a 
type-registering weighbeam and a Spinks balance indicator; that 
the minimum graduations were five pounds; that the weights 
were recorded by means of a printer on scale tickets; that copies 
of the scale tickets issued in connection with the sale of live- 
stock were made a part of the accounts and records of respondent 
Farmers; and that the weights ascertained by the weighmaster 
employee and recorded on the scale tickets determined the total 
amount of proceeds paid the consignors of the livestock (Tr. 3-4) 
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The issues are whether respondents (1) weighed livestock at 
the stockyard on a scale which was improperly balanced; (2) 
weighed livestock at less than their true and correct weights; 
(8) paid the consignors the proceeds of the sale of the livestock 
on the basis of such incorrect weights; (4) issued scale tickets, 
and accounts of sale showing the weights of the livestock at less 
than the true and correct weights, copies of which scale tickets, 
and accounts of sale were made a part of the accounts and records 
of respondent Farmers; and (5) wilfully and knowingly com- 
mitted such practices. 


The evidence is clear and uncontradicted that the livestock 
referred to in the complaint were weighed at the stockyard for 
purpose of sale at less than the true and correct weights. Mr. 
Charles Riley who conducted the weighing investigation for 
the complainant testified, in part as follows: 


Q. Mr. Riley, you have testified that you saw the scale 
balanced and then the poise—or the balance, I believe, 
was rolled back to put the scale in a back balance con- 
dition. Was that your testimony ? 


A. That is correct; yes, sir. 


Q. Were any livestock weighed upon the scale while it was 
in a back balance position? 


A. Well, when he first balanced the scale, brought the poise 
back to zero position it was back balanced at that time 
and then he balanced the scale and after he rolled the 
poise that returned the scale back to a back balance 
position. 


Q. And were any livestock weighed while the scale was in 
this condition? 


A. Yes, sir, there was. (Tr. 15) 


* * * 


The calf number was 491 and 476 which I called back 
from pen 14 and the two bulls in the bull pen, I observed 
the weighing on those, and they were recalled for a check 
weight. (Tr. 16) 


The weight for purpose of sale and the check weight on these 
four animals referred to in Mr. Riley’s testimony, quoted above, 
are as follows: 
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Sales Check Gain + 
Pen No. Mark Weight Weight Loss — 
14 No. 491 335 340 +5 
14 No. 476 300 310 +10 
Bull 500 Bull 675 680 +5 
Bull 492 Bull 775 780 +5 
(Comp. Ex. 3) 


The visual observation by Mr. Riley is further confirmed by 
the testimony of Mr. Ray Harlan, the weighmaster at the stock- 


yard. 


Q. Would you tell us, please, how you balance the scale at 
Farmers Commission? 


A. Well, its off balanced a little. 


Q. Off balanced a little? 
A. Yes. 


* * * 


Q. Did anyone instruct you to balance the scale in this 
manner? 


A. Well, Mr. Burris never did come out and tell me to 
balance that way, I weighed over to the old barn before 
Mr. Burris took over and they weighed them that way 
over there. Something like five pounds. When Mr. Burris 
took over he come around, wanted to know if it was still 
that way and what I thought about it and well, I told 
him everybody seemed satisfied. He didn’t never come 
out and tell me to weigh that way. (Tr. 42) 


Mr Harlan in addition to the testimony given at the hearing 
also made an affidavit in which he stated, “For approximately 
two years I have followed the practice of balancing the scale 
on the right side of the center of the target area on the spinks 
indicator. I have done this per instructing of Mr. Charles W. 
Burris, Jr., the barn manager. Mr. Burris said that this would 
lower the shrink on the calves and the buyers would pay more 
for them.” (Comp. Ex. 4) 


The effect of back balancing the scale is clearly evidenced by 
the check weighing report (Comp. Ex. 2). Sixty-nine head of 
livestock were selected from the pens in which they were being 
held after being weighed for purpose of sale. Fifty-five head 
weighed for purpose of sale at the stockyard, 40 minutes to 4 
hours earlier, were reweighed on the same scale by Mr. Harlan, 
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who did the original weighing, and found to weigh from 10 
pounds (1 calf) to 80 pounds (1 pen of 45 calves) more than 
they did on the initial weighing. (Tr. 19-20, Comp. Ex. 2) 
Sixty-seven of the sixty-nine head of livestock that were reweighed 
were veal calves and the loss in weight due to excretory shrink 
of very high for this type animal. Mr. Riley who has a Masters’ 
Degree in agriculture and many years of experience with livestock 
testified that in his opinion a veal calf will suffer a 1% shrink 
loss in one hour when there is no suitable feed or water available. 
(Tr. 25) None of the pens had feed or water available with the 
exception of pen No. 5 which contained no feed but did have 
some stale water in which there was a dead rat. (Comp. Ex. 2) 

There have been numerous cases similar to the one we are 
concerned with here and the Judicial Officer when confronted 
with the question of shrinkage has stated: “Shrinkage or loss 
in weight is to be expected under the circumstances disclosed 
herein between the first and second weighing of the 21 calves.” 
In re Milton Silver, d/b/a Chambersburg Livestock Sales, 21 A.D. 
1438, 1444 (1962). Cf. e.g. In re Joseph L. Mitchell, d/b/a LaSalle 
County Livestock Marketing Center, 21 A.D. 124 (1962), affirmed 
October 22, 1962 (7th Cir.). 

The scale was tested, using standard test procedures on 
September 24, 1964, and was found to be absolutely accurate 
up to 400 pounds and within tolerance for weights above 400 
pounds. There was no plausible reason given, either at the time 
of the reweigh investigation or at the time of hearing, as to 
how livestock could show a consistent pattern of apparent weight 
gains between the first and second weighings. The evidence 
indicates that it was the practice to weigh the livestock light . 

Respondents have stipulated that the weight ascertained by 
the weighmaster determined the total sum which the buyers of 
the livestock paid for the livestock and the amount of proceeds 
paid to the consignors of livestock. (Tr. 4) Copies of the scale 
tickets, accounts of sale and pen sheets were retained as a part 
of the accounts and records of respondent Farmers. (Tr. 4, 21-22) 

The evidence is clear, as discussed above, that: (1) the scale 
was back balanced during the weighing of the livestock for 
purpose of sale in wilful violation of sections 201.71 and 
201.73-1(e) (3), (9 CFR 201.71 and 201.73-1(e) (3) ;! (2) the 


1 “§ 201.71 Accurate Weights. Each stockyard owner, market agency, dealer or licensee 
who weighs livestock . . . shall install, maintain, and operate the scale used for such 
weighing so as to insure accurate weights ... (9 CFR 201.71). 

§ 201.73-1(e) (3) Accurate Weighing. Each draft of livestock must be weighed accurately 
to the nearest minimum graduation . . .” (9 CFR 201.73-1(e) (3)) 
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accounts of sale and scale tickets issued were false and incorrect, 
in violation of section 201.55 of the regulations; and (3) copies 
of such false and incorrect accounts of sale and scale tickets 
were made a part of respondent Farmers’ books and records in 
violation of section 401 of the Act. 


Respondent Burris, the only witness to testify on behalf of 
respondents, was the general manager of the stockyard. At no 
time, either at the hearing or when being questioned by Mr. 
Riley in connection with the investigation, did Mr. Burris deny 
that the livestock were being weighed light nor did he offer any 
explanation for the obvious differences in weight obtained between 
the first and second weighing of the livestock. The only testimony 
in this regard is that of Mr. Riley. 


Q. Did Mr. Burris offer an explanation for the difference 
between weights obtained for purposes of sale and the 
weights obtained on the same animals at the later check 
weight? 


A. The only explanation which he had concerning the weight 
difference was that he informed me that he had informed 
his weighmaster to take the break of the beam in favor of 
the buyer. (Tr. 22) 


Respondent Burris is registered with the Secretary as a market 
agency doing business as Burkesville Stockyard, Burkesville, 
Kentucky, and as a dealer buying and selling livestock in com- 
merce for his own account. (Tr. 4) The Farmers Commission 
Co., Inc., stockyard operation was conducted by respondent 
Burris according to the terms of a contract or agreement between 
himself and respondent Farmers. (Tr. 8-11, 57, Comp. Ex. 1) 
This contract was in the nature of a partnership agreement 
in that respondent Burris assumed the management of the market 
agency at the stockyard and paid half the payroll with the other 
half of the payroll expense paid by respondent Farmers which 
owned the physical facility. The proceeds received as commissions 
were to be shared on a 50-50 basis between the respondents. 


Respondent Burris was present in his capacity as general 
manager and active operator of the market agency at the stock- 
yard on September 19, 1964, and the false weighing of the live- 
stock was done under his instructions. (Comp. Ex. 4) Under 
section 403 of the Act the acts of the weighmaster employee in 
weighing livestock are the acts of the respondents. 
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Section 312(a) of the Act, in part, proscribes any unfair or 
deceptive practice in connection with the selling of livestock 
on a commission basis and the weighing of such livestock. There 
is no doubt that the practice engaged in by respondents was an 
unfair method of competing with other stockyards in the area 
and was unfair and deceptive with respect to the farmers or 
producers who consigned their animals to the stockyard. 





The evidence in this proceeding shows, among other things, 
that respondents short weighed livestock at the market, that 
in so doing respondents used an unfair method of competition 
to obtain a greater volume of business from farmers and buyers, 
including packers, to the detriment of competing stockyards. As 
Mr. Riley testified, buyers are primarily interested in the yield 
they will obtain from livestock. If they receive livestock at 
weights less than the true and correct weights, the yield, based 
on sale weights, will be proportionately higher. A buyer would 
then of cqurse do business at a stockyard at which he is receiving 
favored weights. Moreover, the buyer can afford to pay more 
per hundredweight and still obtain livestock at a total cost 
much less than the total cost of the same livestock weighed 
accurately. (Tr. 26) 


A farmer, looking primarily to the price per hundredweight, 
is led to believe that he is getting at least as much and often 
more than the prevailing market price, although the total 
proceeds to the farmer will be less. Since the farmer does not 
check the accuracy of the weights, he cannot know that he is 
getting less in proceeds, and he will bring his business to the 
market that brings the highest price per hundredweight. The 
practice of short weighing is thus clearly unfair and deceptive 
to the farmer. 


A fair appraisal of all the facts in this proceeding shows 
conclusively that respondents on September 19, 1964, wilfully 
and intentionally violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and sections 201.55, 201.71 and 
201.73—1(e) (3) of the regulations issued thereunder (9 CFR 
201.55, 201.71 and 201.73-1(e)(3)) by weighing livestock in 
commerce at the stockyard at less than their true and correct 
weights, that is, weighing livestock falsely and incorrectly, and 
by reason of the means employed to achieve such result, that is, 
by knowingly weighing livestock when the scale was not in 
balance. In re Milton Silver, d/b/a Chambersburg Livestock Sales, 
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supra; and cases cited therein. It is patent that such practice 
constitutes unfair competition to other stockyards in the area 
and is unfair, unjust and deceptive to farmer shippers who 
consign livestock to respondent Farmers’ stockyard for sale on 
a commission basis. Similarly, accounting to consignors on the 
basis of such weights is violative of sections 307 and 312(a) of 
che Act. In addition, the issuance of scale tickets and accounts 
of sale showing false and incorrect weights, copies of which were 
made a part of respondent Farmers’ accounts and records, con- 
stituted wilful violations of section 401 of the Act (7 U.S.C. 221). 


The violations of the Act committed by respondents were wilful. 
Not only did respondents stand to gain by such practices, but 
the evidence shows that respondent Burris instructed the weigh- 
master to engage in such practices. Under all these circum- 
stances, and because of the serious nature of the violations, a 
suspension of respondents’ registration is warranted. 


Respondents in their brief argue (1) that the Farmers Com- 
mission Company, Inc., may have technically violated the Act, 
but there is no evidence that such violation was wilful, and (2) 
that a 30 day suspension recommended by the complainant would 
be harsh and oppressive. Respondents claim that the weight 
gains of the livestock involved were due to the “break” of the 
scale beam, Also, it is argued that the individual respondent 
has in no way violated the act. 


The evidence shows that the variations between the two 
weighings were due entirely to the fact that the scale was “back 
balanced” while being used to weigh the livestock for purposes 
of sale. Moreover, Mr. Harlan, the weighmaster-employee, testi- 
fied that he always balanced the scale about five pounds light 
in favor of the buyers and that he was so instructed by respondent 
Burris. 


With regard to wilfulness, the acts of the respondents were 
done knowingly for the purpose of arriving at false weights and 
were therefore wilful and deliberate. Powell v. United States, 
112 F.(2d) 764 (1940) ; Chicago St. M.P.R. v. United States, 209 
U.S. 56. 


Upon due consideration of all the facts and circumstances, it 
is believed that the 30-day suspension recommended by the com- 
plainant is reasonable and should be applied. Respondents should 
also be ordered to cease and desist from engaging in the practices 
found herein to be in violation of the Act. 
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All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 









PROPOSED ORDER 






Respondents shall cease and desist from engaging in the 
following activities in commerce: 







(1) Weighing livestock at other than the true and correct 
weight ascertained in accordance with the weighing regulations 
under the Act; 











(2) Making entries in respondents’ accounts and records 
showing weights less than the true and correct weights of the 
livestock ; 






(3) Paying the consignors of the livestock on the basis of 
false and incorrect weights; and 









(4) Failing to operate livestock scales owned or controlled 
by respondents in accordance with the instructions for weighing 
livestock issued by the Packers and Stockyards Division. 













Respondents are suspended as registrants under the Act for a 
period of 30 days. 


(No. 10,229) 


In re JAY ROTH. P&S Docket No. 3587. Decided November 30, 
1965. 


Checks—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
purchased livestock and from issuing insufficient funds checks in pay- 
ment of such livestock. 


Mr. Samuel J. Harris for complainant. 
Johnson, Kelly, Evans & Spencer, Broken Bow, Nebr., for respondent. 





Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed August 23, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, 
charging that respondent violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On November 1, 1965, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations, waives 
oral hearing and the report of the Hearing Examiner, and con- 
sents to the issuance of a specified order with findings of fact 
and conclusions based on the allegations of the complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. Sargent Livestock Commission Company, Inc. stockyard, 
Sargent, Nebraska, and Burwell Livestock Market, Inc. stock- 
yard, Burwell, Nebraska, hereinafter called the stockyards, are 
now, and were at all times material herein, posted stockyards 
subject to the provisions of the Act. 


2. Respondent, an individual residing at Sargent, Nebraska, 
was at all times material herein engaged in business as a live- 
stock dealer within the meaning of the Act. 


3. Respondent, at the stockyards, on or about the dates and 
in the transactions set forth below, purchased livestock in com- 
merce and issued checks in purported payment of the purchase 
price thereof which checks were returned unpaid by the ban‘ 
upon which they were drawn because of insufficient funds in 
respondent’s account. 


No. of Purchased 

Date Head From Amount 
1965 

April 1 12 Sargent Livestock Commission $1,869.61 

Co., Inc. 

22 28 9 ” 4,184.34 

29 26 " " 3,490.96 

30 22 Burwell Livestock Market, 8,211.48 


Ine. 
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4. Respondent failed to pay, when due, the purchase price of 
the livestock referred to in Finding of Fact 3 above. 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that respondent has violated section 312(a) of 
the Act (7 U.S.C. 213 (a) ) and section 201.43 (b) of the regulations 
(9 CFR 201.43 (b) ). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 
ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay when due the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing checks in payment for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,230) 


ARTCO DISTRIBUTORS, INC. v. MANDELL, SPECTOR, RUDOLPH Co. 
PACA Docket No. 9677. Decided November 2, 1965. 


Petition for reconsideration dismissed 


Respondent’s contentions in its petition for reconsideration of the order of 
August 31, 1965, are found to be without merit and the petition is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on August 31, 1965, awarding reparation of $787.38 
to complainant against respondent. A copy of this order was 
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served upon respondent, which filed a petition for reconsideration 
on September 10, 1965. A copy of the petition was served upon 
complainant, which filed an answer thereto on October 6, 1965. 


In its petition respondent contends that we should not have 
accepted the results of the inspection made of the lettuce in car 
PFE 301467 by the Railroad Perishable Inspection Agency on 
May 27, 1964, for the reason that this inspection certified the 
shipment as having less damage from Tipburn and decay than 
did the Federal inspection made at Louisville, Kentucky, eight 
days earlier, on May 19. Respondent argues that the results of 
the inspection of May 27 must be erroneous, since neither Tipburn 
nor decay decreases with time. 


This argument is not persuasive. While the results obtained 
on the two inspections did vary, this is not unusual, except where 
the results of the two inspections are based on the same samples 
from the load. There is nothing to show which samples were 
drawn by either of the inspectors, and nothing to show that the 
Federal inspector looked at the same samples as did the RPIA 
inspector. We conclude, therefore, that respondent’s contention 
that we erred in accepting the results of the RPIA inspection of 
May 27, 1964, is without merit. 


Respondent in its petition states that “respondent was still 
selling the lettuce in car PFE 302123 when the second car (PFE 
301467) arrived, and in view of the similarity of the quality 
of lettuce and the difficulty in disposing of the lettuce in the 
first car, respondent was justified in not exposing the second car 
for immediate sale.” Respondent further states in its petition 
that “the inspection on the second car was much worse than 
that appearing in the first car.” 


Respondent’s contention—that its difficulty in selling the lettuce 
in car PFE 302123 was the prime factor in its decision to make 
no immediate efforts to resell the lettuce in car PFE 301467 on 
its arrival in Philadelphia—is mentioned for the first time in its 
petition for reconsideration. This alleged factor, to which 
respondent apparently attaches great importance, was not men- 
tioned in its answer nor in its answering statement. If this was 
the principal reason why respondent chose not to attempt the 
resale of the lettuce contained in car PFE 301467, as it appears 
to be saying in its petition, it seems strange that this was not 
made a part of its defense, to be considered in the issuance of 
the original order. Nevertheless, we will still consider the con- 
tention it now advances in the petition. 
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The evidence shows that car PFE 302123 arrived in Phila- 
delphia on May 24 and that the lettuce contained therein was 
inspected on May 25. Respondent began the sale of this car- 
load of lettuce on May 25. Car PFE 301467 arrived in Phila- 
delphia on May 26, with the shipment being inspected on May 27. 
Contrary to the statement contained in respondent’s petition, 
the quality and condition of the lettuce in car PFE 301467 was 
found to be better on arrival in Philadelphia than that contained 
in car PFE 302123. Car PFE 302123 was certified as having 
5 to 15% Tipburn, with decay ranging from 0 to 4%, average 

% ; car PFE 301467 was certified as having 10% Tipburn, and 
less than 1% decay. Respondent thus knew the quality and con- 
dition of the lettuce in car PFE 301467 on May 27 and knew that 
it was comparable to, or slightly better than that contained in 
car PFE 302123. Respondent also knew at this time, as it 
admits, that the lettuce in car PFE 302123 was not moving 
well, but it did not mention this fact to complainant. In its 
petition and elsewhere, respondent contends that it called com- 
plainant on May 27 and reported the results obtained from the 
inspection that day. This is denied by complainant. Complainant’s 
denial is supported by respondent’s own statement, contained 
in a letter to the Department dated September 10, 1964, and in- 
cluded in evidence as Exhibit No. 9 to the report of investigation, 
which is as follows: 


“This is to inform you that we made no telephone calls to 
either Glendale or Phoenix, Arizona during the dates of 
May 24th to May 29, 1964.” 


Since respondent, on May 27, knew that the lettuce in car PFE 
302123 was moving slowly on the market, and since, from its 
inspection of the lettuce in PFE 301467, it knew that this ship- 
ment was roughly comparable to that in car 302123 and also 
could be expected to move slowly in the same market, it appears 
to us that respondent should either have begun efforts to resell 
or should have notified complainant of the circumstances pre- 
vailing and that the carload perhaps would not realize freight 
charges. Respondent, however, did neither of these things. 
Rather, it now asks that we condone its failure to act over a 
period of 5 days, despite the perishable nature of the product 
involved and despite the fact that (as respondent states in its 
petition) “tipburn does not get better during a period of six 
days nor does decay disappear during the same period.” 
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In considering respondent’s petition, we are of the opinion 
that the contentions contained therein are without merit. Accord- 
ingly, respondent’s petition is dismissed, the order of August 31, 
1965, is reinstated, and the reparation awarded in that order 
shall be paid within 30 days from the date of this order. 


Copies hereof shall be served on the parties. 


(No. 10,231) 


MIDLAND FRUuIT Co., LTD. v. L. A. HooGE Co. PACA Docket No. 
9543. Decided November 5, 1965. 


Contract established—Failure to deliver—Damages 


Where contract has been established and seller failed to deliver, damages 
awarded buyer for difference between contract price of tomatoes and 
cost of replacement purchase of nearest available substitute computed 


as of date of seller’s refusal to deliver. 

Trick, Restall & Follett, Winnipeg, Canada, for complainant. 
Mr. Bruce Robertson, Jr., San Antonio, Texas, for respondent. 
Mr. W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed May 18, 1964, complainant seeks 
to recover from respondent reparation in the sum of $2,695.00, 
as the amount of damages alleged to have been suffered by com- 
plainant on account of respondent’s failure to deliver, in accord- 
ance with the terms of an oral contract, one carload of tomatoes. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent on July 8, 1964. 
A copy of the Department’s report of investigation was served 
upon complainant on July 8, 1964. Respondent filed its original 
answer to the formal complaint on July 27, 1964, and its amended 
answer on August 13, 1964, denying the making of an oral con- 
tract with complainant and denying liability to complainant. 
Respondent requested an oral hearing. 
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An oral hearing was held at San Antonio, Texas, on March 1, 
1965. Complainant was represented by H. F. Stokes, president 
of Grant Distributing (1963) Limited, and he testified for com- 
plainant. Respondent was represented by counsel and Mr. Paul 
H. Hooge testified for respondent. A brief was filed by respondent. 


FINDINGS OF FACT 


1. Complainant, Midland Fruit Co., Ltd., is a corporation whose 
address is 441 Ross Avenue, Winnipeg, Manitoba, Canada. 


2. Respondent at the time of the transaction here involved 
was a partnership composed of Louis A. Hooge, Leon D. Hooge 
and Paul H. Hooge, doing business as L. A. Hooge Co., whose 
address is 333 Produce Terminal Market, San Antonio, Texas. 
Respondent was licensed under the act. 


3. On November 4, 1963, contemplating shipment in foreign 
commerce, complainant purchased from respondent one carload, 
consisting of 950 40-pound cartons, of green mature tomatoes, 
size 6x7, 85% U.S. No. 1 or better at the price of $3.75 per 
carton, f.o.b. shipping point, Oxnard, California, to be shipped 
November 5 or 6, 1963. The contract was negotiated over the 
telephone by Grant Distributing (1963) Limited, Winnipeg, 
Manitoba, Canada. 


4. On November 7, 1963, the broker, not having received a 
manifest, telegraphed respondent as follows: “PLEASE WIRE 
US MANIFEST AND CAR NUMBER TOMATO CARS FOR 
MIDLAND FRUIT AND UNITED UNIVERSAL FRUIT.” Re- 
spondent did not reply to this telegram, and the broker made 
by telephone a further inquiry that day and was advised by 
respondent that shipment had not been made due to rain and 
supplies not available, but that the car would be shipped on 
November 8, 1963. Later on November 8, 1963, the broker ad- 
vised respondent that complainant desired the tomatoes shipped by 
truck rather than by rail so they would arrive sooner and respond- 
ent agreed to do so. 


5. Further telephone conversation between respondent and the 
broker were had as to the time of shipment. On November 12, 
1963, respondent offered to ship a truckload of tomatoes that 
day if complainant would agree to take at least 50% of the load 
in size 7x7 tomatoes at the price of $2.50 per carton, to which 
complainant agreed. 
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6. Respondent failed to make shipment as agreed and by tele- 
gram dated November 13, 1963, respondent advised the broker, 
“SUPPLIES STILL SHORT MACHINE BROKE DOWN AT 
NOON TODAY TRYING TO REPAIR SO CAN PACK THURS- 
DAY AFTERNOON WILL DO BEST TO GET ORDERS OUT 
THIS WEEK IF CUSTOMERS CAN GET TOMATOES ELSE- 
WHERE BETTER CANCEL.” Upon receipt of this telegram 
on November 14 the broker orally requested a definite answer 
regarding delivery of the tomatoes, to which request respondent 
advised that it was “canceling out immediately.” 


7. On November 15, 1963, complainant purchased through the 
broker a replacement carload of mature green tomatoes from 
Machado Associates, Inc., Oxnard, California, consisting of 287 
cartons of size 6x6 at $7.00 per carton, 618 cartons of size 6x7 
at $6.50 per carton and 350 cartons of size 7x7 at $6.00 per 
carton, f.o.b. Oxnard, California, inspection and acceptance final, 
Kansas City, Missouri. At that time the shipment was at Kansas 
City having been shipped from Oxnard on November 10. 


8. The tomatoes complainant had contracted from respondent 
were bush type tomatoes. The tomatoes purchased by com- 
plainant as replacements were pole or stake type tomatoes. They 
were the only ones that the broker found available for purchase 
at that time. 


9. The formal complaint was filed May 18, 1964, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
November 4, 1963, by oral contract, it purchased from respond- 
ent one carload of 950 40-pound cartons of green mature tomatoes, 
size 6x7, grading 85% U.S. No. 1 or better at the agreed price 
of $3.75 per carton, f.o.b. shipping point. Respondent denied 
in its answer that such contract was entered into. 


The burden of proving the alleged contract rested upon com- 
plainant. At the oral hearing H. F. Stokes, president of Grant 
Distributing (1963) Limited, testified that on November 4, 1963, 
he placed complainant’s order for tomatoes by telephone with 
Roland Maness, a salesman of respondent, and Maness confirmed 
the order. Stokes also testified that he telephoned respondent 
concerning shipment as set forth in Findings of Fact Nos. 4, 
5 and 6. 
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Respondent’s sales manager, Paul H. Hooge, testified that he 
listened to the conversation between Stokes and Maness on 
November 4, 1963; that Stokes said he would like to place orders 
for several carloads of tomatoes; and that Maness replied re- 
spondent had no tomatoes available at that time but it would 
keep Stokes in mind and Stokes could check with him later. 
Hooge also testified that respondent’s order book for the period 
October 24 to November 19, 1963, did not contain any order 
from Stokes or complainant. 


Respondent urges in its brief that its position is supported 
by the fact that the broker did not issue a confirmation or 
memorandum of sale. However, Stokes testified that it is his 
practice not to issue such a document until receipt of the manifest 
from the seller and that no manifest was received here although 
it was asked for. We are convinced from the evidence, including 
respondent’s cancellation of the order on November 14, 1963, 
that a contract of purchase and sale was entered into between 
complainant and respondent on November 4, 1963. Accordingly, 
the failure of respondent to ship the tomatoes to complainant 
was in violation of section 2 of the act. 


The remaining question concerns the damages sustained by 
complainant from the breach. Complainant alleged that it sus- 
tained damages of $2,695, the difference between the original 
contract price for 980 cartons of tomatoes at $3.75 per carton, 
or a total of $3,675, and the higher price paid for tomatoes 
purchased as replacements. In addition to the fact that the con- 
tract was for 950 cartons, not 980, we are unable to figure out 
how the amount of $2,695 was reached. However, complainant 
stated in a letter to the Department dated December 12, 1963, 
that its damages were $2,612.50, the difference between the con- 
tract price of $3.75 per carton for 950 cartons and the price of 
$6.50 per carton paid for size 6x7 tomatoes on November 15, 1963. 


At the oral hearing Stokes testified that he purchased the 
replacement carload of 40-pound crates of mature green tomatoes, 
85% U.S. No. 1 or better, from Machado Associates, Inc., Oxnard, 
California. The invoice dated November 15, 1963, shows that the 
car was shipped on November 10 and consisted of 287 crates of 
size 6x6, 618 crates of size 6x7 and 350 crates of size 7x7 at $7, 
$6.50 and $6 per crate respectively, or a total of $8,126, f.o.b 
Oxnard. On cross-examination, Stokes testified that these toma- 
toes were pole or stake type tomatoes which at times are higher 
priced than the bush type purchased from respondent but that 
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they were the only ones he could find available at that time. 
Although respondent in its brief objects to the use of the replace- 
ment purchase in computing damages because of differences in 
type and sizes of tomatoes it submitted no evidence as to the 
prices or availability of bush type tomatoes on November 14 or 15. 


The measure of damages for failing to deliver goods sold, where 
there is an available market and in the absence of special cir- 
cumstances, is the difference between the contract price and the 
market or current price of the goods at the time or times when 
they ought to have been delivered, or, if no time was fixed, than 
at the time of the refusal to deliver. Guwerrieri v. Severini, 330 
P.2d 635, 51 Cal. App.2d 12 (1958); A. R. Associates v. Sacra- 
mento Frosted Foods, 16 A.D. 157. Market value is the sum for 
which similar goods were or could have been purchased at or 
near the place of delivery and within a reasonable time after the 
seller’s refusal to deliver. Denunzio Fruit Co. v. Associated Distri- 
butors, 79 F. Supp. 117 (S.D. Calif. 1948); Sunshine Biscuits, 
Inc, v. M. P. Clark, Inc., 20 A.D. 880. Where an article similar 
to the one sold cannot be purchased and the buyer purchases 
the nearest available substitute, damages may be awarded on 
such purchase. Israel v. Campbell, 330 P.2d 83, 163 Cal. App.2d 
806 (1958); Stockbridge Vegetable Producers, Inc. v. Century 
Food Markets Company, 20 A.D. 899. 


Although the time for delivery under the original contract 
here was November 5 or 6, such time was subsequently waived 
by the parties and, therefore, damages are to be assessed as 
of the date of respondent’s refusal to deliver on November 14. 
Maryland Trading Co. v. California Frozen Foods, 16 A.D. 1266. 
In the absence of any evidence to the contrary, it is concluded 
that respondent was unable to purchase 950 cartons of bush 
type tomatoes meeting contract requirements and, therefore, it 
is entitled to damages based on the price paid of $6.50 per crate 
for pole type tomatoes meeting contract requirements, or $6,175 
for 950 crates. This is $2,612.50 more than the contract price. 
Reparation should be awarded complainant in that amount with 
interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,612.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1963, until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 10,232) 


In re MORRIS SAMUEL TOLEDO, d/b/a M. S. TOLEDO. PACA Docket 
No. 9611. Decided November 8, 1965. 


Application for license denied 


Where respondent has failed to meet his financial obligations in connection 
with dealings in perishable agricultural commodities under the act 
and misstated facts in his application with respect thereto, his application 
for license is denied. 


Miss Daphne M. Anderson for complainant. 
Eskenazi, Mitchell & Yosha, Indianapolis, Ind., and 
Golbus & Golbus, Chicago, Ill., for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed October 1, 1965, to which respondent filed exceptions lacking 
in merit, are adopted as the final decision and order in this 
proceeding. 


Copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultura] Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on October 29, 1964, 
by the Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. The com- 
plaint was amended on May 28, 1965. The respondent, Morris 
Samuel Toledo, of Indianapolis, Indiana, was charged with being 
unfit for license under the Act because of false statements in 
his application for a license, continuing to operate as a licensee 
without a valid license, and failure to pay reparation orders 
issued against him, Respondent filed an answer on February 19, 
1965, and an amended answer on June 29, 1965, at the hearing, 
denying intentional false statements, stating that he did not 
operate while not licensed, and saying that his reparation awards 
had been settled. 
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An oral hearing was held in Indianapolis on June 29, 1965, 
before Hearing Examiner Jack W. Bain, Office of Hearing 
Examiners, United States Department of Agriculture. Miss 
Daphne M. Anderson, Office of the General Counsel of the Depart- 
ment, appeared as counsel for complainant. Marvin Mitchell, of 
Indianapolis, Indiana, and Alexander Golbus, of Chicago, Illinois, 
appeared as counsel for respondent. 


After the hearing, the parties filed suggested findings, con- 
clusions, etc. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Morris Samuel Toledo, is an individual 
doing business as M. S. Toledo, whose mailing address is 1145 
South Illinois Street, Indianapolis, Indiana. 


2. On October 7, 1964, respondent filed an application for a 
license under the Act to deal in fresh fruits and vegetables in 
interstate commerce. 


3. In respondent’s application for license, his name and address, 
as owner, were listed in answer to item number 10. He checked 
the answer “No” to the following question: “11. Has any person 
listed in answer to question 10: ............ b. been an officer, director, 
stockholder, partner, or owner of a firm against which there 
is an unpaid reparation award, or a pending complaint under 
the Act?” 


4. In his application for license, in answer to the item “13 b. If 
applicant has been previously licensed and has been temporarily 
out of business, answer the following: (1) Business, subject to 
the Act, was discontinued”, respondent stated “About in the fall 
of 1954”. 


5. On December 23, 1954, in Pacific Fruit Exchange v. M. S. 
Toledo Company, 13 A.D. 1196, the complainant, now Pacific Fruit 
Farms, was awarded reparation of $1,858.25, plus interest, against 
respondent for his failure to pay for grapes purchased by him 
for shipment from California to Missouri. On April 27, 1956, 
respondent gave the seller his promissory note in the amount of 
the reparation award, final payment of the note becoming due 
on April 30, 1960. The seller accepted the note as satisfaction 
of the reparation award. Respondent has paid no part of the 
reparation award or the note. 
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6. On February 1, 1955, in Mendelson-Zeller Company v. M. S. 
Toledo Company, 14 A.D. 124, the complainant, now Mendelson- 
Zeller Co., Inc., was awarded reparation of $1,516.75, plus interest, 
against respondent for his failure to pay for tomatoes purchased 
by him for shipment from California to Iowa. On April 30, 
1956, respondent gave the seller his promissory note in the amount 
of the reparation award, final payment of the note becoming due 
on April 30, 1960. The seller accepted the note as satisfaction 
of the reparation award. Respondent has paid no part of the 
reparation award or the note. 


7. On February 23, 1955, in Watsonville Exchange, Inc., v. M. S. 
Toledo Company, 14 A.D. 172, the complainant was awarded re- 
paration of $3,596, plus interest, against respondent for his 
failure to pay for lettuce purchased by him for shipment from 
California to Missouri. Partial payment was made, but on May 2 
1956, respondent gave the seller his promissory note for $498, 
the balance due, the final payment of the note becoming due on 
May 2, 1958. The seller accepted the note as satisfaction of the 
reparation award. Respondent has paid no part of the balance 
_ due on the reparation award or the note. 


8. On March 2, 1955, in Wintermex Produce Company v. M. S. 
Toledo Company, 14 A.D. 216, the complainant was awarded re- 
paration of $585 for unauthorized deductions from his accounting 
for tomatoes purchased by him for shipment from Arizona to 
Missouri when respondent was subject to license but did not 
then have a license under the Act. On April 16, 1956, respondent 
gave the seller his promissory note for the amount of the 
reparation award, the final payment on the note becoming due 
during 1958. The seller accepted the note as satisfaction for 
the award if paid on the due date. Respondent has paid no part 
of the reparation award or the note. 


9. On April 14, 1955, in Valley Fruit Distributors v. M. S. 
Toledo Company, 14 A.D. 310, the complainant was awarded 
reparation of $5,906.25, plus interest, against respondent for 
his failure to pay for grapes purchased by him for shipment 
from California to Missouri. On May 38, 1956, respondent gave 
the seller his promissory note for the amount of the reparation 
award, final payment on the note becoming due on May 3, 1959. 
The seller accepted the note as satisfaction of the reparation 
award. Respondent has paid no part of the reparation award or 
the note. 
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10. On June 7, 1955, in Lawrence Kokx v. M. S. Toledo Com- 
pany, 14 A.D. 475, the complainant was awarded reparation for 
$8,095.80, plus interest, for his failure to pay $8,285.80 for 
tomatoes for shipment “from Olive, California, in interstate or 
foreign commerce”, Subsequently, respondent gave the seller 
his promissory note for the amount of the reparation award. 
Respondent has paid no part of the reparation award or the note. 


11. On June 10, 1955, in Siegel Fruit Company v. M. S. Toledo 
Company, 14 A.D. 482, the complainant was awarded reparation 
of $386.75 which respondent had agreed to refund to the pur- 
chaser for grapes sold and shipped by respondent from California 
to Ontario, Canada, when respondent was subject to license but did 
not then have a license under the Act. Respondent had paid no part 
of this award on June 15, 1965. At the hearing on June 29, 1965, 
respondent testified that he first recently became aware of this 
award “last Friday” [June 25] when his attorney informed him 
that the award was still open, that he paid it in cash immediately, 
and was waiting for a telegram to that effect. A telegram re- 
ceived from Seigel Fruit Co., received in evidence (Ex. 7B) by 
prior agreement at the hearing, stated that “actual payment 
received from Toledo July 10, 65” 


12. On December 29, 1955, in In re Morris S. Toledo, 14 A.D. 
1125, respondent’s license under the Act was revoked for flagrant 
and repeated violations of the Act. 


13. From January 20 through September 15, 1959, respondent 
acted as a dealer under the Act without a valid license therefor, 
for which he was fined $500 and enjoined from so acting by 
the United States District Court for the Southern District of 
Florida, Miami Division, on May 25, 1962. 


14. By reason of matters set out in the foregoing findings, 
respondent is unfit to engage in the business of a commission 
merchant, dealer, or broker in perishable agricultural commodities 
in interstate commerce. 


PROPOSED CONCLUSIONS 


The findings of fact show that respondent has failed to meet 
his financial obligations in connection with his dealings in perish- 
able agricultural commodities, Now he is asking that the Depart- 
ment of Agriculture approve of his operations by issuing him a 
license to continue them. 





1516 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1516 


Respondent asserts (Suggested Findings, page 2) that “said 
awards were fully paid and satisfied.” He argues (Brief, page 4) 
that the Act requires payment of reparation awards but not 
of promissory notes given in satisfaction of such awards. In 
view of the plain facts here, these contentions are so fanciful 
that they should not need to be answered. However, it has 
been held that extinguishment of an enforceable legal claim 
against a respondent does not absolve him from violations of 
the Act. In re James L. Cecil, 7 A.D. 1105 (1948); In re W. R. 
Reed Co., 19 A.D. 1332 (1960); In re Relan & Fletcher, 19 A.D. 
1501 (1960). There is even doubt that the giving of a promissory 
note would extinguish a claim for reparation under the Act. 
Merit Packing Co. v. Boler Fruit & Vegetable Company, 23 A.D. 
1268 (1964). 


When respondent represented in his application for license 
that there was no “unpaid reparation award” outstanding against 
him, he made a misstatement of fact which he surely must have 
known was an untruth. For this, and for his proven failure to 
meet his financial obligations in his dealings, it is concluded 
as a matter of law, as well as a matter of fact as in Finding 14, 


that respondent is unfit for license under the Act, and that his 
application for license should be denied in the public interest. 


PROPOSED ORDER 
Respondent’s application for license is denied. 
The facts and circumstances stated herein shall be published. 


Copies hereof shall be served on the parties. 


(No. 10,233) 


DE BRUYN MIDWEST PRODUCE Co., INC. v. JOHN WEYMAN AND 
HENRY J. SCIAMBRA & HOLLIS M. FLETCHER. PACA Docket No. 
9754. Decided November 9, 1965. 


Acceptance—Adjustment—Broker—Agreement to collect and remit 


Having accepted shipments of onions and potatoes respondent partnership, 
who defaulted in the filing of an answer, is liable for balance of 
agreed-upon adjusted price. Agreement by broker to collect and remit 
is not a guaranty of payment and complaint against him is dismissed. 
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Complainant pro se. 
O’Keefe & O’Keefe, New Orleans, La., for respondent John Weyman. 
Miss Daphne M. Anderson, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 











This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation in connection with transactions involving the ship- 
ment of onions and potatoes in interstate commerce. 








A copy of the formal complaint was served upon each respond- 
ent, and a copy of the Department’s report of investigation was 
served upon each party. Respondent John Weyman filed an 
answer. No answer was filed on behalf of respondent partnership 
Henry J. Sciambra & Hollis M. Fletcher. Complainant filed an 
opening statement, respondent John Weyman filed an answering 
statement, and complainant filed a reply statement and a brief. 










FINDINGS OF FACT 






1. Complainant, De Bruyn Midwest Produce Co., Inc., is a 
corporation whose address is P. O. Box 76, Zeeland, Michigan. 





2. The first respondent is an individual, John Gerard Weyman, 
doing business as John Weyman, whose address is 615 Hyman 
Drive, New Orleans, Louisiana. The second respondent is a 
partnership, composed of Henry J. Sciambra and Hollis M. 
Fletcher, whose address is 42 French Market Place, New Orleans, 
Louisiana. At the time of the transactions involved herein, 
both respondents were licensed under the act. 












3. On or about November 17 and 18, 1964, in the course of 
interstate commerce, complainant by oral contract sold to re- 
spondent partnership 100 bags of U.S. No. 1 Jumbo yellow onions 
at $2.50 per bag and 350 bags of U.S. No. 1, Size A, washed 
white potatoes at $2.20 per bag, delivered New Orleans. Said 
contracts were negotiated by respondent John Weyman. 













4. On or about November 18 and 19, 1964, complainant shipped 
the produce called for by the contracts, from Wisconsin to re- 
spondent partnership in New Orleans, Louisiana. Complainant 
adjusted the price of the 350 bags of potatoes to $2.05 per bag 
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after inspection disclosed an average of 4% soft rot upon arrival 
at destination. The total adjusted agreed price for the two 
shipments was $967.50. 


5. On or about February 15, June 1, June 26 and September 7, 
1965, complainant received and accepted from respondent Wey- 
man, partial payments of $100, $200, $150, and $100, respectively, 
to be applied to reduction of the balance due from respondent 
partnership on the contracts involved herein. The balance of 
$417.50 has not been paid to complainant. 


6. The formal complaint was filed on Febuary 8, 1965, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


The failure of respondent partnership, Henry J. Sciambra & 
Hollis M. Fletcher, to file an answer to the complaint herein, 
which was duly served upon it within the time prescribed, con- 
stitutes an admission of the facts alleged in the complaint. The 
material allegations of the formal complaint which concern re- 
spondent partnership are as set forth in the findings of fact 


herein. We conclude from these facts that respondent partner- 
ship’s failure to pay $417.50 to complainant is in violation of 
section 2 of the act. Accordingly, as to this respondent, the 
issuance of an order in this amount, with interest, without further 
procedure, is authorized by the rules of practice (7 CFR 47.8 (c) 
and(d)). We note that complainant in its brief alleges that a 
greater sum is due and owing, but whatever the basis for this 
greater sum, it cannot be considered herein since the complaint 
was based only upon the two transactions which we have con- 
sidered in this decision. 


The sole issue for determination, therefore, is whether respond- 
ent John Weyman guaranteed payment of the purchase price 
of the potatoes and onions delivered to Henry J. Sciambra & 
Hollis M. Fletcher. In support of the alleged guaranty com- 
plainant relies principally upon the fact that it issued its invoices 
under the terms “Sold to: John Weyman” and that John Weyman 
made no objection thereto. However, Weyman issued his broker’s 
confirmation of sale for these two transactions showing the 
potatoes were sold for the account of complainant to respondent 
partnership on the terms “Cash, John Weyman to pick up check,” 
to which complainant made no objection. Complainant’s officers 
also stated that Weyman guaranteed payment of the account, 
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but Weyman throughout this proceeding has emphatically denied 
this. It is concluded that complainant has failed to sustain the 
burden of proving the claimed guaranty. S. H. Becker Company 
v. Mathew Mercurio and Chicago Fruit and Vegetable Exchange, 
4 A.D. 34, 37; 24 Am. Jur. Guaranty, §34. It follows that the 
complaint against John Weyman should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent part- 
nership Henry J. Sciambra & Hollis M. Fletcher shall pay to 
complainant, as reparation, $417.50, with interest thereon at the 
rate of 5 percent per annum from December 1, 1964, until paid. 


The complaint with respect to respondent John Weyman is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,234) 


WALTER A. SMITH, LAKE SHIPP FRUIT COMPANY AND LAKE 
WILMA Fruit Co. v. JIMMIE SHMON, PRODUCE BROKER. PACA 
Docket No. 9178. Decided November 15, 1965. 


Petition for reconsideration or rehearing—Dismissed 


As respondent has not shown sufficient basis for rehearing and as the 
order of August 17, 1965, is supported by the evidence and by the 
law applicable thereto the petition for reconsideration or rehearing is 


dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION AND DISMISSAL OF 
PETITION TO REHEAR 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 17, 1965, awarding reparation to 
complainants. A copy of the order was served upon respondent 
on August 21, 1965. On September 7, 1965, respondent petitioned 
for a rehearing of the matter or, in the alternative, reconsidera- 
tion of the record upon which the order was based. While the 
petition was not filed within 10 days after the date of service 
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of the order, and therefore did not comply with section 47.24 (a) 
of the rules of practice, it was entertained as though timely 
filed and on September 13, 1965, an order was issued staying 
the order of August 17, 1965, pending the issuance of a further 
order in this proceeding. 


With respect to the petition for rehearing, respondent does 
not contend that he has additional evidence bearing on the 
issues of the case. Even if there were such evidence, good reason 
would have to be shown why it was not offered at the oral hearing 
which was held on June 4, 1964, at Houston, Texas. Both respond- 
ent and his attorney were present at that hearing. We conclude 
that respondent has failed to show a sufficient basis for rehearing. 
Accordingly, respondent’s petition for rehearing is hereby 
dismissed. 


Pursuant to respondent’s petition for reconsideration, we have 
carefully reconsidered the record and the order of August 17, 
1965. It is our conclusion that the order is supported by the 
evidence and by the law applicable thereto. Accordingly, respond- 
ent’s petition for reconsideration is hereby dismissed, the stay 
order of September 13, 1965, is vacated, and the reparation 
awarded in the order of August 17, 1965, shall be paid within 
30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 10,235) 
WESBROOK POTATO Co. v. H. JACOBS POTATO Co. PACA Docket 
No. 9718. Decided November 15, 1965. 
Amount of consignment proceeds—Dismissal 
Complainant failed to submit evidence in support of alleged statements that 
returns from consignment sale under new agreement would be approxi- 


mately equal to original contract price, and as respondent has accounted 
and properly remitted to complainant, complaint dismissed. 


Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the sum of $600 in connection 
with a transaction involving a carload of potatoes in interstate 
commerce. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent. A copy of the report of investigation was also served 
upon complainant. Respondent filed an answer to the formal com- 
plaint, in substance denying liability to complainant in connection 
with this transaction. 


Since the amount of damages claimed in the complaint does 
not exceed $1,500, the parties were given the opportunity to 
submit evidence under the shortened procedure provided in the 
rules of practice, 7 CFR 47.20. Despite such opportunity, however, 
neither party submitted any evidence under this procedure. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Wesbrook Potato Co., is a corporation whose 
address is P. O. Box 552, Caribou, Maine. 


2. Respondent is an individual, Henry G. Jacobs, doing business 
as H. Jacobs Potato Co., whose address is Wickham Avenue, 
Mattituck, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On May 25, 1964, in the course of interstate commerce, com- 
plainant sold to respondent, through a broker, L. A. Withington & 
Co., Inc., New York, New York, 300 50-pound sacks of Maine 
Katahdin potatoes, U.S. No. 1 grade, size A, at an agreed price 
of $3.75 per hundredweight; and 3,500 10-pound Vent Vue sacks 
of Maine Katahdin potatoes, U.S. No. 1 grade, size A, packed in 
700 Master Containers, at an agreed price of 44¢ per 10-pound 
sack, plus $54.78 for sacks and containers, for a total contract 
price of $2,157.28. It was understood and agreed that the potatoes 
were purchased and sold on a delivered basis at Mattituck, New 
York, as to grade, and on an f.o.b. Presque Isle, Maine, basis as 
to price. 
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4. On May 27, 1964, complainant shipped from Hannaford 
Siding, Maine, to respondent at Mattituck, New York, in car BAR 
8419, 300 50-pound sacks of potatoes, and 3,500 10-pound sacks 
of potatoes packed in 700 Master Containers. The car arrived 
at contract destination and the potatoes contained therein were 
unloaded into respondent’s warehouse at Mattituck. 


5. The subject potatoes were inspected by the New York State 
Department of Agriculture and Markets on the morning of June 8, 
1964, upon the application of respondent. The results of that 
inspection, in relevant part, are as follows: 


“Quality and condition: 


ck * * 


“50 lb. Lot: External Grade defects average within tolerance. 
Internal Grade defects range from 4 to 24% average 11% 
Hollow Heart. Average 1% Soft Rot. 


“Master Container Lot: In approximately 14 samples none, 
remainder 8 to 30% average 8% Hollow Heart. External 
Grade defects in many samples none, most samples 6 to 20% 
average 9% Cuts and Bruises. In most samples none, in 
many 3to12% average 2% Soft Rot. 


“Grade: Each lot: Fails to Grade U.S. No. 1 account Grade 
Defects.” 


6. Respondent, on or about June 8, advised the broker that the 
shipment had failed to grade U.S. No. 1 at Mattituck, New York. 
This information was relayed to complainant by the broker. It 
was agreed by the parties that respondent should handle the 
shipment, on consignment, for complainant’s account. 


7. Respondent disposed of the potatoes and by letter dated 
June 30, 1964, tendered his check to respondent in the amount of 
$1,557.28. The check was accepted and cashed by complainant. 


8. The formal complaint was filed on January 29, 1965, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Respondent in his letter of June 30 to’ complainant, enclosing 
his check in the amount of $1,557.28, states therein, in relevant 
part, as follows: 
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“It was necessary for me to sell these potatoes for whatever 
I could get in order to move them because my regular 
customers didn’t want anything to do with them, regardless 
of price. I feel that I am being fair, all things considered— 
handling, regrading, cartage, freight, etc., in deducting the 
sum of $600.00 from your bill of $2,102.50.” 


At the bottom of the letter are some figures which obviously 
represent the f.o.b. prices of the potatoes and the sacks involved 
herein, with a deuction of $600 from the total, as follows: 


“$1,540.00 
562.50 


$2,102.50 
Less 600.00 


$1,502.50 
54.78 


$1,557.28” 


Complainant questions the $600 deduction taken by respondent, 
apparently on the ground that it is excessive, for it alleges in 
its complaint that “our broker told us that Jacobs sold the potatoes 
to an exporter, and that due to the market increase, there would 
be little, if any, loss. We received a check on July 3, 1964, for 
$1,557.28, a reduction of $600.00 from the invoice amount. 
Between June 10th and the time we received the check, we heard 
nothing in regard to the handling of the car. We assumed that 
it had been sold to an exporter, and we would receive practically 
the full amount.” 


Respondent in his answer denies that he told the broker that 
the potatoes were sold to an exporter, alleging that he told the 
broker that he would try to sell them for export (emphasis ours). 
Respondent included in his answer an accounting of the disposi- 
tion of the potatoes, showing total proceeds received on resale of 
$2,610.00, total expenses of $1,072.63, and net proceeds of 
$1,537.37. 


It appears that complainant, relying on statements made by 
the broker, was convinced that the returns from the consignment 
sale by respondent should have been equal, or approximately equal, 
to the f.o.b. purchase price of the subject potatoes. It further 
appears that when the proceeds realized from the consignment 
were less, complainant assumed that it had a cause of action 
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against respondent. However, complainant has failed to submit 
any evidence in support thereof. Accordingly, we accept the 
sum of $1,537.37 as the net proceeds realized from the consign- 
ment transaction. Respondent has paid $1,557.28 to complainant 
in connection with this transaction, thus more than satisfying 
his obligation to complainant under the consignment agreement. 
We conclude, therefore, that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,236) 


CONTINENTAL FRUIT Co., INC. v. B. ZAZZALI & Co. PACA Docket 
No. 9636. Decided November 16, 1965. 


Untimely counterclaim—Price adjustment not established—Acceptance— 
Liability 


Counterclaim on prior transactions and upon which complaint is not based 
is dismissed as untimely filed. Respondent failed to prove price adjust- 
ment on banana shipments accepted by it and is therefore liable for 
balance of purchase price. 


Mr. Louis Shron, New York, N. Y., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $1,500.67 from respondent in connection with a 
transaction in foreign commerce involving two truckloads of 
bananas. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer, including a counterclaim. 
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Although the amount of damages claimed in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing and sub- 
mitted their evidence under the shortened procedure provided 
in the rules of practice (7 CFR 47.20). Pursuant to this pro- 
cedure, complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Continental Fruit Co., Inc., is a corporation 
whose address is 19 Rector Street, New York, New York. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, B. Zazzali & Co., is a corporation whose address 
is 173 Miller Street, Newark, New Jersey. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On December 13, 1963, in the course of foreign commerce, 
complainant sold to respondent two truckloads of Ecuadorian 
bananas, for a total price of $1,524.79, including incidental 


charges, f.o.b. Port Newark, New Jersey. 


4. The bananas involved herein were shipped on or about 
December 4, 1963, from loading point in Guayaquil, Ecuador, on 
the steamship Santa Mariana. On arrival of the vessel at Port 
Newark, New Jersey, the subject bananas were taken by truck 
to respondent’s place of business in Newark, New Jersey, and 
were there unloaded and accepted by respondent. 


5. Respondent has paid complainant $24.12 in connection with 
this transaction, leaving an unpaid balance of $1,500.67. 


6. The formal complaint was filed on September 14, 1964, 
which was within 9 months after complainant’s cause of action 
herein accrued. 


CONCLUSIONS 


Respondent in its answer admits the purchase, receipt, and 
acceptance of the two truckloads of bananas involved herein. 
Respondent has filed a counterclaim in connection with this and 
other transactions allegedly had with complainant between 
September 20 and December 13, 1963, wherein it claims that 
agreements for certain adjustments totaling $1,096.28 were made 
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between it and complainant’s salesman, B. Palitz, but that these 
adjustments have not been credited to it by complainant. Respond- 
ent now asks that these adjustments be credited to its account, 
in diminution of its admitted liability to complainant. Complain- 
ant, however, denies that any credits are due respondent, either 
in connection with the transaction set forth in the complaint or 
with any of the other transactions listed in the counterclaim. 


Before inquiring into the possible merits of respondent’s 
counterclaim, we must first consider whether it was timely filed. 
In this connection, section 6(a) of the act (7 U.S.C. 499f(a)) 
authorizes the filing of a complaint within 9 months after the 
cause of action accrues. This is a jurisdictional requirement, 
which means the Secretary has no authority to entertain and 
decide the merits of a complaint filed more than 9 months after 
the cause of action accrues. A counterclaim is a form of com- 
plaint and the same rule applies, except that where a complaint 
concerning a transaction is timely filed, respondent’s counter- 
claim with respect to the same transaction is not required to be 
filed within the 9-month period. Shoreland Freezers v. Novick, 
15 A.D. 989. 


The transactions listed in the counterclaim which allegedly 
took place between September 20 and December 6, 1963, are 
not a part of, nor are they connected with, the subject matter 
of the complaint. We find, therefore, that the counterclaim, filed 
on March 23, 1965, was not timely as to these transactions. We 
conclude, therefore, that the Secretary has no jurisdiction as to 
these transactions and that that part of the counterclaim relating 
to them should be dismissed. We find however, that the counter- 
claim was timely filed as to the transaction of December 13, 1963, 
since this was the transaction upon which the formal complaint 
was based. The complaint being timely filed, we conclude that 
the Secretary has jurisdiction to consider the merits of the 
counterclaim relating to the transaction of December 13. 


Respondent claims that it was granted a reduction by com- 
plainant’s salesman, B. Palitz, totaling $139 in connection with 
the purchase prices of the two truckloads of bananas purchased 
from complainant on December 13, 1963. Respondent’s claim 
is denied by complainant. As the moving party, respondent has 
the burden of proving, by a preponderance of the evidence, the 
claimed reduction in the purchase price. Respondent’s evidence 
consists of a statement by its president, B. Zazzali, that the 
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claimed adjustment was given by complainant’s salesman, 
B. Palitz, but Mr. Zazzali does not state that he personally 
negotiated the adjustment with Mr. Palitz. In view of com- 
plainant’s denial, we conclude that respondent has failed to 
sustain its burden of proving the claimed adjustment. We further 
conclude that the remainder of the counterclaim, consisting of 
that portion of the counterclaim dealing with the transaction 
of December 13, 1963, should be dismissed. 


Respondent’s failure to pay complainant the balance due in 
connection with the purchase of the two truckloads of bananas 
on December 13, 1963, is in violation of section 2 of the act, for 
which reparation of $1,500.67 should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,500.67, with interest thereon 
at the rate of 5 percent per annum from January 1, 1964, until 
paid. 

The counterclaim is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 10,237) 


J. C. WATSON COMPANY v. IRVING SANDERS COMPANY. PACA 
Docket No. 9672. Decided November 16, 1965. 


Joint venturer—Assignment—Liability 


Where respondent failed to prove additional payments on account and failed 
to prove that his assignment for benefit of creditors was a full release 
of all amounts owing, he is liable for full amount due complainant even 
if respondent was only one of two joint venturers. 


Mr. Milton Goldstein, Beverly Hills, Calif., for complainant. 
Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in connection with alleged trans- 
actions involving two shipments of onions in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer. A copy of the report of investigation was 
also served upon counsel for complainant. 


Since the amount involved does not exceed $1500, the case 
was handled under the shortened procedure provided in the 
Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant and respondent were given an opportunity to file 
an opening statement and an answering statement, respectively, 
but failed to do so. Neither of the parties submitted a brief. 


FINDINGS OF FACT 


1. Complainant, J. C. Watson Company, is a corporation whose 
address is P. O. Box 277, Parma, Idaho. 


2. Respondent is an individual, Filmore Howard, doing business 
as Irving Sanders Company, whose address is 4512 Atoll Avenue, 
Sherman Oaks, California. At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 


8. During January and February 1964, in the course of inter- 
state commerce, complainant sold to respondent two lots of 
onions for a total price of $1,607, f.o.b. Nyssa, Oregon. 


4. On or about the dates of sale, complainant shipped onions 
meeting contract requirements by rail and truck from Nyssa, 
Oregon, to respondent at Los Angeles, California. Each lot was 


accepted by respondent. 


5. Complainant has received payment of $321.40, leaving a 
balance due of $1,285.60. 


6. The formal complaint was filed October 15, 1964, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant alleged that it sold and shipped to respondent 
two lots of onions and that respondent accepted them but has 
failed to pay $1,285.60, the balance of the total purchase price. 
Although respondent in his answer denied generally the allegations 
of the complaint, he admitted, in effect, such allegations by 
alleging that one Sam Bloom of Boise, Idaho, was and has been 
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a joint venturer with respondent in any and all transactions 
with complainant, that Bloom made arrangements whereby he 
and one David Prell would pay the balance due over a period 
of five years, and that some payments were made. Respondent 
also alleged that he assigned money and accounts receivable to 
Milton Goldstein, attorney for complainant and other creditors, 
with the understanding that this would secure a full release of 
all amounts owing. 


Attached to the complaint are two invoices showing the sale 
and shipment to respondent of two lots of onions, one lot of 800 
sacks being shipped by rail on January 30, 1964, and the other 
lot of 104 sacks being shipped by truck on February 29, 1964. 
Both invoices show Bloom as the broker. It is concluded from 
the evidence that the two lots of onions were purchased for re- 
spondent as an individual or as a member of a joint venture. 
Respondent had the burden of proving that any payment in excess 
of $321.40 had been made or that complainant had agreed to 
release its claim. We conclude that respondent has failed to 
sustain this burden. Cf., e.g., Thos. Iseri Produce Co. v. Irving 
Sanders Company, 24 A.D. 1358, decided October 5, 1965. 


The failure of respondent to pay the balance due of $1,285.60 
is in violation of section 2 of the Act. Reparation should be 
awarded to complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,285.60, with interest thereon 
at the rate of 5 percent per annum from April 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,238) 


PELOIAN FRUIT DISTRIBUTORS v. HOWARD COHEN Co. PACA Doc- 
ket No. 9703. Decided November 16, 1965. 


Rejection without reasonable cause—Ripeness—Loss on resale—Damages 


Where nectarines met contract specifications, respondent’s rejection because 
of personal preference as to ripeness was without reasonable cause and 
respondent liable for complainant’s loss on resale, which resale did not 
constitute mutual rescission. 
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Compainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $1,187.60 in connection with a transaction in inter- 
state commerce involving a carload of nectarines. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent failed to file an answer to the formal complaint and 
thereafter was advised that he was deemed in default. Prior to 
the issuance of a default order, however, respondent moved that 
his default be set aside and that he be allowed to file an answer 
to the complaint. Respondent’s motion was granted over com- 
plainant’s objection, the default was set aside, and the answer 
submitted by respondent was accepted for filing. 


Since the damages claimed in the formal complaint do not 
exceed $1,500, the evidence is submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursuant 
to this procedure, complainant filed an opening statement. Re- 
spondent was given the opportunity to file an answering state- 
‘ment, but did not do so. Complainant also filed a brief. 


FINDINGS OF FACT 





1. Complainant, Peloian Fruit Distributors, is a corporation 
whose address is P. O. Box 97, Dinuba, California. 


2. Respondent is an individual, Howard Cohen, doing business 
as Howard Cohen Co., whose address is P. O. Box 776, Passaic, 
New Jersey. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On July 21, 1964, in the course of interstate commerce, com- 
plainant sold to respondent, through a broker, Harry Sakajian, 
Fresno, California, 1,300 lugs of nectarines, Regular Sun Grand 
variety, Pel Pak brand, contained in car PFE 5514, for a total 
price of $3,285, f.o.b. Dinuba, California, plus cooling charges 
of $75, or a grand total of $3,360 for the load. 
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4. Car PFE 5514 was shipped by complainant from Dinuba, 
California, to respondent at Newark, New Jersey, on the date of 
sale, July 21, 1964. This carload of nectarines was certified at 
loading point as being U.S. Extra No. 1 grade, with no decay, 
after a Federal-State inspection which began at 3 p.m. on July 20 
and was completed at 5 p.m. on July 21. 









5. Car PFE 5514 arrived in the Hunter Street yard in Newark, 
New Jersey, on or about July 28, 1964. A Federal inspection made 
there at 3:15 that afternoon certified that shipment, in relevant 
part, as follows: 


“Car No: PFE 5514 


“Condition 
of equipment: Hatch covers: closed; Plugs: in; Bunkers: 
filled with ice to within 1 foot of top. Fan control lever in 
‘On’ position. 

“Products 

inspected: Nectarines. .. Applicant states: 1300 boxes. 











Kind: Ref. Fan 











se ke & 






“Temperature 
of product: Doorway: Top 438° F. Bottom 38° F. 










“Quality: Mature and well formed. 50 to 90% red color. 
Grade defects average 4%, chiefly scars. 





“Condition: Mostly firm ripe to ripe, some firm. Ground color 
generally yellow to orange, few light green. Average 4% 
damage by bruising. Less than 1% decay. 


“Grade: U.S. No. 1 


“Remarks: Inspection and certificate restricted to product 
and lading upper layer of load.” 

















6. Respondent, on the afternoon of July 28, advised the wife 
of the broker, Mrs. Harry Sakajian, that he was rejecting the 
shipment on the ground that the nectarines, on arrival at Newark, 
were too ripe. The message was transmitted to complainant by 
Mrs. Sakajian that same afternoon. Complainant authorized Mrs. 
Sakajian to offer respondent a reduction of 25¢ per lug in the 
purchase price, but respondent refused this offer of adjustment 
and also refused to accept the shipment. 
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7. On or about July 29, 1964, complainant made arrangements 
with Gruber & Mintzer, Inc., of New York, New York, to resell 
the nectarines on the New York City auction market on July 30, 
1964. Gruber & Mintzer, Inc. diverted car PFE 5514 to Pier 28, 
New York City, where it arrived either in the late evening of 
July 29 or the early morning of July 30, 1964. An inspection of 
the nectarines was made at Pier 28 at 5:30 a.m. on July 30 by 
the McCabe Inspection Service, Inc., of New York City, upon 
the request of Gruber & Mintzer, Inc. The results of that in- 
spection, in relevant part, are as follows: 













“Condition: Yellowing to 40% yellow. 10% green ground 
color. Firm to 50% firm ripe. 20% ripe. 0-4% ave 2% soft 
ripe. 8% damaged by soft, bruised discolored areas. 0-4% 
ave 1% decay, brown mold rot. 








“Remarks: Protested: Delay. Damaged condition. Ripe.” 









8. The nectarines were resold by Gruber & Mintzer, Inc. on 
the New York City auction market on July 30, 1964, for com- 
plainant’s account. Net proceeds of $2,172.40, realized on the 
resale, were paid over to complainant by Gruber & Mintzer, Inc. 











9. The informal complaint was filed on September 8, 1964, 
which was within 9 months after the cause of action herein 
accrued. 







CONCLUSIONS 






It is undisputed that the shipment graded U.S. Extra No. 1 at 
shipping point and U.S. No. 1 at contract destination, Newark, 
New Jersey. It is likewise undisputed that the shipment was 
rejected by respondent for the alleged reason that the nectarines 
were “too ripe” on arrival. 












From our review of the evidence, it is obvious that the nectarines 
met contract specifications. While respondent, as a matter of 
personal preference, may have desired nectarines that were less 
ripe, there was no breach of contract by complainant in this 
respect. We conclude, therefore, that respondent’s rejection of 
the shipment was without reasonable cause, in violation of section 
2 of the act. The fact that complainant took the car back and 
resold the nectarines contained therein, in and of itself, does 
not establish that there was a mutual rescission of the original 
contract of sale. Cf., e.g., The Auster Co., Inc. v. Pacific Coast 
Fruit Distributors, Inc. (N.D. Ill. Oct. 12, 1965) 24 A.D. 1441. 
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In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the contract 
price and the market value at the time the produce ought to 
have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent 
the market value. In such event, the seller is also entitled to 
recover proper expenses incident to making the resale. Earl Fruit 
Company v. Veteran’s Wholesale Fruit & Produce and/or Gamco, 
Inc., 15 A.D. 457, 461. Since it appears from the evidence that com- 
plainant promptly and properly resold the nectarines following 
respondent’s rejection, complainant is entitled to recover damages 
in the amount of $1,187.60, being the difference between the 
contract price of $3,360 and the net resale proceeds of $2,172.40. 
Reparation in the amount of $1,187.60 should be awarded to com- 
plainant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,187.60, with interest thereon 
at the rate of 5 percent per annum from September 1, 1964, 


until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,239) 


YARBROLAND GROWERS, INC. v. TED SAUM AND Co. PACA Docket 
No. 9585. Decided November 16, 1965. 


Contract established—Acceptance—Liability 


Where complainant proved purchase and acceptance by respondent of peaches 
that met contract requirements in f.o.b. transaction respondent liable 
for purchase price thereof notwithstanding abnormal transit conditions 
resulting in overripeness of fruit and rejection by respondent’s buyer. 


Mr. George E. Steel, Nashville, Ark., for complainant. 
Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 19380, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,533, in con- 
nection with a transaction involving a shipment of peaches in 
interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer denying liability. Although the amount in- 
volved exceeds $1,500, the parties waived an oral hearing and 
the issues were submitted under the shortened procedure provided 
in the Rules of Practice (7 CFR 47.20). Pursuant to such pro- 
cedure, complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Complainant also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Yarbroland Growers, Inc., is a corporation 
whose address is Route +5, Nashville, Arkansas. 


2. Respondent, Ted Saum and Co., is a corporation whose 
address is Box 366, Springdale, Arkansas. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about June 26, 1963, acting through its sales agent 
and broker, Bob McClure, and in contemplation of shipment in 
interstate commerce, complainant sold to respondent a truckload 
of Fair’s Beauty, U.S. Extra No. 1, peaches, at current market, 
f.o.b. shipping point. On the following day a price of $2.10 per 
basket was agreed upon. 


4, Complainant shipped on June 26, 1963, from its packing 
house at Nashville, Arkansas, to respondent at Springdale, 
Arkansas, 730 34-bushel baskets of U.S. Extra No. 1 peaches, as 
specified by the contract. 


5. Respondent accepted the peaches, but has failed to pay com- 
plainant the purchase price or any part thereof. 


6. An informal complaint was filed on April 1, 1964, which 
was within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


From the answer filed by respondent in this proceeding, re- 
spondent’s position appears to be that it was acting as a com- 
mission merchant with respect to the peaches in question, and 
that the transaction was not an f.o.b. sale at a fixed price, as 
alleged in the complaint. Respondent states in its answer that, 
“. . we have never bought outright, as we handle peaches for 
Mr. McClure and they were billed mostly on a deferred billing 
basis. We quit speculating in peaches over twenty years ago and 
all we have done since then was to try to move peaches that 
Mr. McClure had trouble moving.” However, respondent has sub- 
mitted no documentary or other convincing evidence to sub- 
stantiate its denial of a purchase and sale. On the other hand, 
we have the sworn statements of complainant’s president, D. B. 
Yarbrough, and the broker, Bob McClure, that the peaches were 
sold to respondent. We conclude, therefore, that the transaction 
between the parties was a purchase and sale at $2.10 per basket, 
f.o.b. shipping point. 


Having accepted the peaches, respondent is liable to com- 
plainant for the contract price, subject to its right to claim 
damages which may have resulted from any breach of the contract 
on the part of complainant. There is no evidence of record that 
complainant breached the contract. The fact that the peaches 
were subjected to abnormal transportation service and conditions, 
which resulted in the fruit becoming too ripe and being rejected 
by respondent’s customer, has no bearing on respondent’s liability. 
In the absence of evidence of a breach by complainant, respondent 
is liable for the full purchase price of $1,533. Respondent’s 
failure to pay that amount is in violation of Section 2 of the Act 
and complainant should be awarded reparation in that amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,533, with interest thereon 
at the rate of 5 percent per annum from August 1, 1963, until 
paid. 


Copies of this order shall be served upon the parties. 





1536 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1536 


(No. 10,240) 


WINTER GARDEN Foops, INC. v. SHORELINE DISTRIBUTORS, INC. 
PACA Docket No. 9734. Decided November 18, 1965. 


Contract established—Acceptance—Liability 


Where complainant proved sale and delivery to respondent of shipments of 
frozen vegetables in accordance with contract terms, respondent liable 
for purchase price. 


Mr. Herbert Glazer, Memphis, Tenn., for complainant. 
Mr. J. Harvey Turner, Kinston, N.C., for respondent. 
Mr. James E. Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1980, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent, in connection with alleged trans- 
actions involving the shipment of various frozen vegetables in 
interstate commerce. 


A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer which denied all 
of the material allegations of the complaint. Although the amount 
claimed exceeds $1,500, the parties waived oral hearing, and 
the issues are submitted under the shortened procedure provided 
in the rules of practice (7CFR 47.20). Pursuant to such pro- 
cedure, the parties were afforded opportunities to submit further 
evidence in the form of sworn statements, and to submit briefs, 
but nothing further was submitted. 


FINDINGS OF FACT 


1. Complainant, Winter Garden Foods, Inc., is a corporation 
whose address is Box 119, Bells, Tennessee. 


2. Respondent, Shoreline Distributors, Inc., is a corporation 
whose address is Box 697, Kinston, North Carolina. At the time 
of the transactions alleged in the complaint, respondent was not 
licensed but was subject to license under the act. 
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3. On or about April 7, 1964, in the course of interstate com- 
merce, complainant sold to respondent 250 cases of frozen 
vegetables, consisting of baby limas, broccoli spears, brussel 
sprouts, peas, peas and carrots, field peas, okra, squash, turnip 
greens, and potatoes, for a total price of $1,448.25. 


4. On or about May 8, 1964, in the course of interstate com- 
merce, complainant sold to respondent 275 cases of frozen 
vegetables, consisting of asparagus, lima beans, mixed vegetables, 
green beans, spinach, collards, mustard greens, turnip greens, 
and turnip greens with turnips, for a total price of $1,762.50. 


5. Both contracts were negotiated by D. F. Cameron Co., a 
broker located at 1505 East 4th Street, Charlotte, North Carolina. 


6. On April 7, 1964, complainant shipped from loading point in 
the State of Tennessee, to respondent at Holly Ridge, North 
Carolina, the commodities described in Finding of Fact 3, which 
met contract requirements. 


7. On May 8, 1964, complainant shipped from loading point 
in the State of Tennessee, to respondent at Kinston, North Caro- 
lina, the commodities described in Finding of Fact 4, which met 
contract requirements. 


8. Upon arrival of the shipments at their respective destina- 
tions, respondent accepted the commodities in compliance with 
the contracts. 


9. No payment has been made to complainant by respondent 
on account of these transactions. 


10. An informal complaint was filed on November 16, 1964, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


In its verified complaint, which is evidence in this proceeding 
(7 CFR 47.20(a)), complainant alleges the sale of two shipments 
of frozen vegetables to respondent, shipment of these vegetables, 
acceptance of the shipments by respondent, and failure of respond- 
ent to make any payment. Attached to the complaint are four 
invoices listing the various items comprising the shipments, with 
unit and total prices. In its answer, respondent denies these 
allegations, on information and belief of its president, Glenn 
Kornegay. However, the report of investigation, which is also 





1538 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1538 


evidence in this proceeding, such evidence being subject to 
rebuttal (7 CFR 47.7), contains a letter addressed to the Depart- 
ment in which the following statements are made: 


“We have continuously been in contact with this account 
through our representative, D. F. Cameron Company, 1505 
E. 4th St., Charlotte, North Carolina and also by telephone 
and wire with Mr. Glenn Kornegay of subject concern. 
Mr. Kornegay has promised at least partial performance but 
failed to respond in accordance with such promise.” 


No evidence to rebut these statement has been offered by respond- 
ent, so we must assume respondent does not challenge their 
accuracy. There is an obvious inconsistency between Mr. Korne- 
gay’s denial, on information and belief, that his company bought, 
received, and failed to pay for the two shipments in question, 
and his promise of “at least partial performance.” 


From the evidence before us we conclude that complainant 
sold the two shipments of frozen vegetables to respondent, that 
delivery to respondent was made in accordance with the terms 
of the contracts, and that respondent has failed to pay com- 
plainant any part of the agreed purchase prices, totaling $3,210.75. 


Respondent’s failure to pay that amount promptly is in violation 
of section 2 of the act. Reparation should be awarded to com- 
plainant in the amount of $3,210.75, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,210.75, with interest thereon 
at the rate of 5 percent per annum from June 1 ,1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,241) 


KEEN FRUIT CORPORATION v. RAYMOND HELLER Co. PACA Docket 
No. 9436. Decided November 23, 1965. 


Breach of suitable shipping condition warranty 


In f.o.b. sale of oranges where seller breached suitable shipping condition 
warranty, respondent buyer entitled to damages in amount of difference 
between resale proceeds and contract price, and as respondent remitted 
the proper amount to complainant, complaint and counterclaim 
dismissed. 
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Mr. David B. Higginbottom, Frostproof, Fla., for complainant. 
Mr. David Siskind, New York, N. Y., for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,641.74, alleged 
to be the balance due on the purchase price of a truckload of 
oranges sold and delivered to respondent in September 1963. 













A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent who filed 
an answer thereto, denying liability to complainant for any addi- 
tional amount, and asserting a counterclaim against complainant 
in the amount of $2,000. Respondent requested an oral hearing. 











An oral hearing was held in New York, New York, on January 
15, 1965. Respondent, who was represented by counsel, was the 
only witness to appear and testify at the hearing. The deposition 
testimony of three witnesses was received in evidence on behalf 
of complainant. Respondent’s attorney presented oral argument 
at the close of the hearing and complainant’s attorney filed a brief. 










FINDINGS OF FACT 






1. Complainant, Keen Fruit Corporation, is a corporation whose 
address is P. O. Box 278, Frostproof, Florida. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 











2. Respondent is an individual, Raymond Joseph Heller, doing 
business as Raymond Heller Co., whose address is 204 Franklin 
Street, New York, New York. At the time of the transaction 
involved herein, respondent was licensed under the act. 











3. On or about September 19, 1963, in the course of interstate 
commerce and by oral contract, complainant contracted to sell 
and respondent contracted to buy a truckload of Parson Brown 
Florida oranges, U.S. No. 1 grade, containing 800 % bushel bruce 
boxes, Nature Gold brand, size 64, 80, 100 and 125, at an agreed 
price of $4 per *% bushel bruce box, for a total price of $3,200, 
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f.o.b. Florida shipping point. The negotiations which resulted 
in the contract were conducted at least in part through J. C. 
Strickland, a broker located at Lakeland, Florida. 


4. A Federal-State shipping point inspection was made of the 
oranges in bins during the packing operation at complainant’s 
place of business beginning at 7 p.m., on September 19, 1963, 
and ending at 4 p.m., on September 20, 1963. The oranges were 
certified as being of U.S. No. 1 grade, with no decay. 


5. On September 20, 1963, complainant shipped the oranges 
by truck from Frostproof, Florida, to respondent at New York 
City, where they arrived on the evening of September 22, 1963. 
Complainant invoiced the broker, Strickland, who invoiced re- 
spondent for the contract price of $3,200, plus freight charges 
of $400, paid by complainant. 


6. On September 23, 1963, at 4:20 a.m., the oranges were in- 
spected at New York City by the McCabe Inspection Service, Inc., 
the certificate of which inspection described commodity and 
condition as follows: 


“COMMODITY 


NATURAL GOLD brand, Florida. Parson Brown oranges. 
Full level packs. 64 to 125 sizes. Color added. Fairly 
well formed and sized for packs. Smooth to mostly 
slightly coarse skins. 20% heavy, 35% moderate, 25% 
light green tinge. 30% moderate, 45% light scars and 
russeting. 


“CONDITION 


Buttons attached and dyed. 12-44% ave 25% show gas 
burn injury. 0-20% ave 8% light rind breakdown. 0-4% 
ave 1% decay.” 


7. At about 8:15 a.m., September 23, 1963, respondent tele- 
phoned the broker, J. C. Strickland, and complained of the gas 
burn injury and rind breakdown found by McCabe Inspection 
Service, Inc. The oranges had been unloaded from the truck 
prior to this conversation. 


8. On September 23 and 24, 1963, respondent resold the truck- 
load of oranges through public auction and private sale for gross 
proceeds of $2,056.90. The auction charges were $98.64, leaving 
net proceeds of $1,958.26. A check for the net proceeds, together 
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with the account sales and the certificate of the McCabe Inspection 
Service, Inc., were forwarded to the broker on or about September 
30, 1963. 


9. The formal complaint was filed on March 19, 1964, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The parties agree that they entered into a contract for the 
purchase and sale of a truckload of Florida oranges. There is 
no dispute as to the quantity, grade, size, and price called for 
by the contract. Complainant takes the position that the oranges 
shipped to respondent met all contract requirements. This is 
denied by respondent who alleges that complainant breached its 
warranty that the oranges were of good quality and condition, 
and in suitable shipping condition for transportation to New 
York City. Respondent also avers that, upon arrival of the 
oranges at destination and complaint made to the broker with 
regard to the condition of the shipment, respondent was authorized 
to dispose of the oranges for the account of complainant. In 
the alternative, and by way of counterclaim, respondent alleges 
that he sustained damages of $2,000. 


We shall first consider respondent’s assertion that he was 
instructed by the broker to sell the truckload of oranges for the 
account of complainant. It is respondent’s testimony that, when 
he reported the results of the McCabe inspection to the broker, 
Strickland, on the morning after arrival of the shipment, the 
broker expressed surprise upon hearing of the gas burn injury, 
and suggested “that the only thing to do is to sell it and do the 
best I can with it and that Keen Fruit Corporation would stand 
behind it.’”’ Respondent also testified that the broker said to send 
him a copy of the McCabe inspection certificate and if it confirmed 
the condition reported by respondent he would not be accountable 
for them. The broker acknowledged that respondent telephoned 
him about September 23 or 24, 1963, complaining of poor quality 
and condition, of some skin breakdown, and the presence of gas 
burn injury and rind breakdown. The broker also testified that 
in the course of this telephone conversation, he told respondent 
there was nothing he could do about it, that he had no authority 
to make any statement whatsoever, and that respondent should 
contact Mr. Henderson, the General Manager of complainant, 
immediately. 
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There is no evidence that respondent spoke with Henderson 
between the time the fruit arrived and the time it was disposed 
of by respondent. The evidence is insufficient to establish that 
the broker authorized respondent to sell the oranges for the 
account of complainant, particularly in view of the broker’s 
denial. On the basis of the record before us, we conclude that 
respondent has failed to sustain the burden of proving as an 
affirmative defense that he was authorized to sell the oranges for 
the account of complainant. 


Since respondent accepted the oranges by unloading and selling 
them, he became liable to complainant for the contract price 
thereof, less any established damages he may have sustained as 
a result of any breach of warranty on the part of complainant. 
The burden rests upon respondent to prove both a breach by 
complainant and the resulting damages, if any. 


Under the f.o.b. contract, complainant warranted that the 
oranges were in suitable shipping condition, that is, that they 
were in a condition which, if handled under normal transportation 
service and conditions, would assure delivery without abnormal 
deterioration at the destination specified in the contract. The 
oranges which were shipped on September 20, 1963, were found 
upon inspection by McCabe Inspection Service, Inc. at New 
York, on September 23, 1963, to have an average of 25 percent 
gas burn injury, an average of 8 percent rind breakdown and an 
average of 1 percent decay. Respondent appears to assume that 
the oranges were treated with gas at shipping point to bring 
out the orange color and complainant has offered no evidence 
to the contrary. The parties are in agreement that the trans- 
portation service and conditions in transit were normal. It is 
concluded that the deterioration found on arrival at New York 
was abnormal and that complainant breached the suitable shipping 
condition warranty, in violation of Section 2 of the Act. Marion 
County Citrus v. Egan, Fickett & Co., 23 A.D. 1289. 


The general measure of damages for breach of warranty is 
the difference between the value of the goods actually delivered, 
at the time and place of delivery to the buyer, and the value the 
goods would have had at that time and place if they had met 
specifications and warranties of the contract. Epperson & Symons, 
Inc. v. Milgram Food Stores, Inc., 22 A.D. 295. Respondent 
testified that oranges meeting contract requirements were selling 
at $5 to $5.25 per box at New York City on or about September 23. 
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There is no evidence, such as Federal Market News Service 
Reports, to support this testimony. In the absence of more con- 
vincing evidence, we accept the contract price, plus freight, as 
the value the oranges would have had at New York City if they 
had complied with contract specifications. At $4 per box, the 800 
boxes shipped to respondent had a value of $3,200, plus freight 
of $400, or a total value of $3,600 for the oranges at New York 
City, the destination specified in the contract. The market value 
of goods delivered may be evidenced by the price obtained on 
resale, when such goods are resold in a prompt and proper manner. 
M. Botner & Son v. Central Produce, 23 A.D. 1549. The evidence 
indicates that respondent sold a part of the oranges at auction 
for $1,059.40, and the remainder by private sale for $997.50, or 
total gross proceeds of $2,056.90 received by respondent from 
the resale, which appears to have been promptly and properly 
made. Deducting the amount received on resale from $3,600, the 
value the oranges would have had if they had been up to contract, 
shows respondent’s damages to be $1,543.10. Respondent also 
paid auction charges of $98.64, making total damages of $1,641.74. 
This amount, plus the payment made by respondent of $1,958.26, 
is $3,600. Since this is the same as the f.o.b. contract price, plus 
freight charges of $400 apparently paid by complainant, the 
complaint should be dismissed. 


In view of the foregoing conclusions, respondent’s counterclaim 
should be dismissed. 



























ORDER 
The complaint is hereby dismissed. 






The counterclaim is hereby dismissed. 
Copies of this order shall be served upon the parties. 











(No. 10,242) 





MAINE POTATO GROWERS, INC. v. DELANO CORPORATION OF 
AMERICA. PACA Docket No. 9530. Decided November 23, 1965. 






Rejection without reasonable cause—Failure to order—Damages— 
Untimely notice of breach 






Respondent’s failure to order shipment of potatoes was rejection without 
reasonable cause for which damages awarded complainant. Charges for 
heating potatoes in transit not allowed where respondent not party to 
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contract therefor and where dates of accrual of such charge in delivered 
sale not established. Counterclaim for loss of profit for short delivery 
dismissed because of untimely notice of alleged breach of warranty. 


Mr. William R. Flora, Presque Isle, Maine, for complainant. 
Respondent pro se. 
Mr. James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation in the amount of $5,424 from respondent in connection 
with the purchase and sale of potatoes grown in the State of 
Maine for shipment in foreign commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and re- 
spondent filed an answer thereto in which request was made for 
oral hearing. An oral hearing was held on January 29, 1965, at 
New York, New York. Four witnesses appeared and testified, 
three for complainant and one for respondent. No briefs were 
filed. 


FINDINGS OF FACT 


1. Complainant, Maine Potato Growers, Inc., is a corporation 
whose address is Presque Isle, Maine. At the time of the trans- 
actions involved herein, complainant was licensed under the act. 


2. Respondent, Delano Corporation of America, is a corpora- 
tion whose address is 111 Wall Street, New York, New York. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about February 25, 1963, in the course of foreign 
commerce, complainant sold to respondent 12,500 sacks of Maine 
Round White potatoes, U.S. No. 1 grade, size 114” and up, for 
an agreed price of $2.00 per 50-kilo sack, delivered Searsport, 
Maine, for export. It was agreed that the potatoes were to be 
packed in new 50-kilo net double sewn 714 ounce burlap sacks, 
complainant to furnish U. S. Government inspection certificates, 
Maine sanitation certificates, and Phyto sanitary certificates 
suitable for Italy. It was further agreed that delivery was to be 
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made between March 1 and March 10, 1963, at buyer’s option, 
with the seller being given 10 days notice prior to shipment, and 
with grade guaranteed to the Searsport-Northern Maine Junction 
area up to 4 days after arrival of the shipment. The contract 
between the parties was negotiated by Lawrence O. Eisenhauer, 
President, L. A. Withington & Co., Inc., brokers located at 90 
West Street, New York City, and copies of the broker’s Con- 
firmation of Sale No. 86473 were mailed to both parties. 


4. On March 7, 1963, the broker sent the following telegram to 
complainant: 


“DELANO CORP ADVISES NO LOADING OR SHIPPING 
ANY CARS OUR CONFIRMATION 86473 UNTIL 
INSTRUCTED.” 


5. By letter dated March 15, 1963, a copy of which was sent 
to respondent, the broker instructed complainant to ship 16 cars, 
containing a total of 8,000 50-kilo sacks of the potatoes referred 
to in Finding of Fact No. 3, to respondent at West St. John, New 
Brunswick, for export to Naples, Italy. Respondent agreed to 
pay the difference in freight to St. John, New Brunswick, with 
the balance of the potatoes, 9 cars containing 4,500 sacks, to be 
delivered later, upon the receipt by complainant of shipping 
instructions from respondent through the broker. 


6. In accordance with the broker’s instructions, complainant 
shipped 8,000 50-kilo sacks of the potatoes to respondent at 
West St. John, New Brunswick, where they were accepted and 
paid for in full by respondent. 


7. During the period beginning on or about March 15, 1963, 
and ending on or about April 24, 1963, complainant contacted 
the broker by telephone on several occasions requesting shipping 
instructions on the balance of 4500 sacks of the potatoes referred 
to in Finding of Fact No. 5. Complainant, however, was never 
given any shipping instructions as to this lot. 


8. Under date of April 24, 1963, complainant sent a memoran- 
dum to respondent, as follows: 


“Rephone with L. A. Withington Co., it now becomes 
necessary to effect cancellation on the 9 cars of potatoes 
remaining unshipped on MPG Contract X 258 sold to you 
February 21st and confirmed on L. A. Withington Brokers 
Standard Confirmation of Sale #86473. Further, it is 
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necessary for us to invoice you for $150.00 per car (total 
$1,350) to compensate us for market loss resulting from your 
failure to take delivery of the potatoes referred to herein.” 


9. On or about the dates shown below, in the amounts and 
prices stated, and in the course of foreign commerce, complainant 
sold to respondent 232,840 sacks of Maine Round White potatoes, 
U.S. No. 1 grade, delivered Searsport, Maine, for export. It 
was agreed that the potatoes were to be packed in new 50-kilo 
net 714 ounce double sewn burlap bags, complainant to furnish 
Federal-State inspection certificates, Maine sanitation certificates, 
and Phyto sanitary certificates. It was further agreed that, except 
for the 2,840 bags of potatoes covered by confirmation No. 86466 
and which were already at Searsport, Maine, delivery of the 
balance was to be made between January 25 and February 28, 
1963, at buyer’s option. The contracts between the parties were 
negotiated by Lawrence O. Eisenhauer, President, L. A. Withing- 
ton & Co., Inc., produce brokers located at 90 West Street, New 
York City, who mailed copies of the broker’s Confirmations of 
Sale relating to these transactions to both parties: 


Date Sale Quantity Price Per Confirmation 

Confirmed (Sacks) Size 50-Kilo Sack of Sale No. 
1-24-63 200,000 1%-4 in. A. $1.95 86402 
2-6-63 10,000 144-4 in. 1.95 86420 
2-6-63 10,000 1%-4 in. A. 2.05 86421 
2-8-63 5,000 1%-4 in. A. 2.12% 86430 
2-8-63 5,000 144-4 in. 2.12% 86430 
2-20-63 2,840 1%-4 in. A. 2.05 86466 


10. On February 3, 1963, respondent wired complainant, as 
follows: 


“PLEASE TAKE NOTE THAT FROM OUR CONTRACT 
WITH YOU FOR POTATOES WE SHALL BE LOADING 
ON THE STEAMER GUDVOR EXPECTED TO BE AT 
SEARSPORT FOR LOADING FEBRUARY 12/14 110,000 
BAGS AND A SKOU STEAMER EXPECTED TO ARRIVE 
SEARSPORT ABOUT FEBRUARY 14/16 100,000 BAGS 
STOP THE ADDITIONAL 10,000 BAGS WERE CON- 
FIRMED TO US BY WITHINGTON AT THE SAME PRICE 
BUT IF YOU SO PREFER THE SIZE ON THESE 10,000 
COULD BE 1-114 INCHES TO 4 INCHES STOP KINDLY 
ARRANGE DELIVERIES ACCORDINGLY TO AVOID 
DEMURRAGE CHARGES OF CARGO AND STEAMERS. 
MANY THANKS.” 
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11. Under date of February 6, 1963, letters of guaranty Nos. 
6056 and 6057 were issued in favor of complainant by A. J. Arm- 
strong Co., Inc., a commercial financing firm located in New York 
City, in a total amount of $430,500. The two letters, which 
guaranteed payment of complainant’s invoices on shipment of 
the potatoes referred to in Finding of Fact No. 9, covered a total 
quantity of 220,000 sacks to be delivered shipside at Searsport, 
Maine, for loading of 110,000 sacks aboard the SS GUDVOR, 
and 110,000 sacks for loading on board the SS MAREN SKOU. 


12. Complainant, pursuant to the contracts set forth in Finding 
of Fact No. 9, shipped 232,840 sacks of potatoes to respondent 
at contract destination in Searsport, Maine, with said potatoes 
being received by respondent. Among these shipments were 233 
cars, containing a total of 116,059 sacks of potatoes, which were 
shipped to respondent from loading point in Aroostook County, 
Maine, during the period beginning on or about February 6, 1963, 
and ending on or about February 14, 1963, for loading aboard the 
SS GUDVOR. As the result of Federal inspections made prior 
to loading, however, 3,219 sacks of these potatoes were rejected 
due to wet breakdown which the inspection certified as “generally 
following freezing injury,’ leaving 112,840 sacks available for 
export. 


13. Also included in the total shipments made to respondent 
under the contracts set forth in Finding of Fact No. 9 were 223 
cars, containing a total of 111,941 sacks of potatoes, shipped 
during the period beginning on or about February 8, 1963, and 
ending on or about February 23, 1963, for loading aboard the 
SS MAREN SKOU. As the result of Federal inspections made 
prior to loading, however, 5,411 sacks were rejected due to soft 
rot or wet breakdown which the inspection certified as “generally 
following freezing injury,” leaving 106,530 sacks available for 
export. 


14. By letter to complainant dated March 7, 1963, A. J. Arm- 
strong Co., Inc. accounted to complainant for the potatoes re- 
ceived by respondent, as follows: 


Ss. S. GUDVOR 112,840 bags 
S. S. MAREN SKOU 106,530 bags 

219,370 bags 
Less 20 bags sold at Searsport 20 


Total shipped 219,350 
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209,350 sacks @ $1.95 $408,232.50 
10,000 sacks @ 2.05 20,500.00 


219,350 Total Due $428,732.50 
Less Amount Paid 894,975.00 


Balance Now Due $ 33,757.50 


A. J. Armstrong Co., Inc., enclosed its check for $33,757.50, with 
the statment that it represented the final payment of all monies 
due and payable to complainant under Armstrong’s guaranties 
numbered G-6056 and G-6057, totaling $430,500. 


15. During the month of February 1963, a contract existed 
between complainant and Maine Potato Shippers’ Heater Service, 
Inc., Presque Isle, Maine, which provided that Maine Potato 
Shippers’ Heater Service, Inc. would furnish heat in all cars 
of potatoes shipped by complainant, at a charge of $10 per car for 
a four-day period from billing date. The contract also provided 
for an additional heating charge of $1.00 per day per car for all 
days in excess of the four-day period during which time a car 
might be in transit or remain unloaded at destination. 


16. Under the heating contract referred to in Finding of Fact 
No. 15, complainant incurred 500 extra days heating charges on 
202 carloads of potatoes loaded to the SS GUDVOR, amounting 
to $500, and 1,369 extra days heating charges on 217 carloads 
of potatoes loaded to the SS MAREN SKOU, amounting to $1,369, 
or total extra heating charges of $1,869. Complainant paid this 
sum to Maine Potato Shippers’ Heater Service, Inc. by check 
dated March 18, 1964. 


17. Complainant has received payment for all potatoes shipped 
to respondent which conformed to contract requirements. 


18. An informal complaint was filed on October 9, 1963, which 
was within 9 months after the alleged causes of action herein 
arose. 


CONCLUSIONS 


The complaint herein alleges two distinct causes of action. The 
first concerns itself with the transaction of February 25, 1963, 
involving the sale by complainant to respondent of 12,500 sacks 
of potatoes, as described in the broker’s Confirmation of Sale 
No. 86473. In this agreement as originally made, shipment was 
to have been made to respondent at Searsport, Maine, between 
March 1 and March 10, 1963, at buyer’s option. On March 7, 
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however, the broker advised complainant to ship no potatoes 
under this contract until other shipping instructions were re- 
ceived from respondent. Subsequently, by letter from the broker 
dated March 15, 1963, complainant was advised that 8,000 sacks 
of the subject potatoes were to be shipped to New Brunswick, 
Canada, with respondent paying the difference in freight to this 
new destination. Complainant complied with this request and 
subsequently was paid in full by respondent for the potatoes thus 
shipped. From about March 15 to about April 24, 1963, com- 
plainant attempted to secure instructions relative to the shipment 
of the balance of the potatoes, consisting of 4,500 sacks, but was 
unsuccessful. Finally, on April 24, 1963, complainant advised 
respondent that it (complainant) was cancelling the contract 
with respect to the 4,500 sacks of potatoes left from this order 
and would invoice respondent in the total amount of $1,350 as 
damages. 


From our review of the evidence we think it is clear that re- 
spondent was required to give shipping instructions, at least prior 
to April 24, to complainant for the disposition of the 4,500 sacks 
of potatoes in question. It is concluded that respondent’s failure 
to do so amounted to a rejection, without reasonable cause, of 
the 4,500 sacks involved herein, in violation of section 2 of the act. 


In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the contract 
price and the market value at the time the produce ought to have 
been accepted. Earl Fruit Company v. Veteran’s Wholesale Fruit 
& Produce and/or Gamco, 15 A.D. 457. As to the time when the 
potatoes should have been accepted, the contract between the 
parties herein originally specified that shipment was to have 
been made between March 1-10, 1963. Each of the parties, how- 
ever, by its subsequent actions, impliedly waived this term of 
the contract. We conclude, therefore, that the parties intended 
that shipment should thereafter be made within a reasonable 
time from the time originally agreed upon; that respondent was 
given a reasonable time of six weeks, to April 24, 1963, within 
which to give complainant instructions; and that complainant 
is entitled to consider the final date of this “reasonable time” 
period, April 24, as the date applicable in computing its damages. 


The contract price for the 4,500 sacks of potatoes was $2 per 
sack, or a total of $9,000, delivered Searsport, Maine. Com- 
plainant contends that the market value of the potatoes declined 
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30¢ per sack, or a total of $1,350, between the dates of March 1 
and April 24, 1963, and requests reparation in this amount. A 
June 1963 Federal-State Market News Service report sum- 
marizing the marketing of Maine potatoes during the 1962-1963 
season, of which we take official notice, lends support to the 
position taken by complainant with respect to the market decline. 
Accordingly, it is concluded that the market value of the 4,500 
sacks of potatoes on April 24, 1963, at Searsport, Maine, was at 
least $1,350 less than the contract price. Reparation in this 
amount of $1,350 should be awarded to complainant, with interest. 


Complainant’s second cause of action concerns itself with 
heating charges of $1,869 paid by complainant in protecting 
certain carloads of potatoes shipped to respondent under the 
broker’s Confirmation of Sale Nos. 86402, 86420, 86421, 86430 and 
86466. The issue of liability for these charges is now for deter- 
mination. It is complainant’s position that in order to protect 
the potatoes from freezing, complainant was obligated to furnish 
heat for a 4-day period which ceased upon delivery of the cars at 
Searsport. Complainant takes the position that each car arrived 
at destination within four days after loading at shipping point 
and that under the delivered terms of the contracts its obligation 
to maintain protective services then ceased. Thereafter, according 
to complainant, all heating charges beyond the 4-day period were 
for the account of respondent. Respondent, however, contends 
that the extra charges resulted from complainant’s disregard of 
instructions to arrange deliveries at Searsport so as to avoid 
heating, demurrage, or any other charges, and that while com- 
plainant was advised of the dates the vessels were to arrive in 
Searsport, it (complainant) disregarded respondent’s instructions 
and loaded and shipped many cars prematurely. Respondent also 
contends that no agreement existed between the parties for re- 
spondent to pay such charges at Searsport, or anywhere else. 


In connection with the negotiation of the contract, it appears 
that neither party gave any instructions to the broker for pro- 
tective service to be provided the cars. The heating service in 
question was not made part of the contracts as expressed in the 
broker’s confirmations of sale. The charges for the extra days 
of heating service were billed to complainant under an annual 
service contract which complainant had with the Maine Potatoes 
Shippers’ Heater Service. Under this contract, according to 
complainant’s marketing division manager, Mr. Richardson, com- 
plainant agreed to be responsible for payment for all heat charges 
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“regardless of who owes them.” It thus appears that. on its own 
initiative, and admittedly without any authorization from, 
approval of, or notice to respondent, complainant incurred the 
additional heating expenses under a contract to which respondent 
was not a party, and the existence of which respondent was 
unaware. 


Under its contract with the Heater Service Company, complain- 
ant agreed to pay an initial heater charge of $10 per car for a 
4-day period from waybill date, and thereafter at the rate of 
$1.00 per day for each car which might be in transit or at 
destination unloaded. The record indicates that the normal transit 
time for shipment of a car of potatoes from points in Aroostook 
County, Maine, to Searsport, Maine, was one to two days. Com- 
plainant’s evidence, however, shows heat being applied to some 
of the cars from one to six additional days, with some 35 of the 
cars being held for a period ranging from 10 to 16 days in excess 
of the 4-day contract period. While complainant witnesses offered 
testimony to show dates of loading at shipping point and dates 
of loading on the vessels, no evidence was submitted to show 
actual dates any of these cars arrived at Searsport. 


On cross-examination the manager of the Heater Service Com- 
pany, Stanley P. Greaves, was questioned as to the possibility 
of the railroad being responsible for delay of many of these 
cars at Searsport, keeping in mind the need for moving hundreds 
of cars. The witness acknowledged that such a possibility existed. 
He also testified that while he couldn’t say where the cars were 
held, he knew “they were held at sidings between Maine Junction 
and Searsport, if they were not at Searsport.” Complainant’s 
witness, Richardson, also conceded the possibility of carrier delay 
in transit. 


The potatoes in question were sold on a delivered basis, which 
means that complainant was required to deliver the produce at 
Searsport free of all charges for protective service (7 CFR 
46.41(p)). This being so, the burden of proof is on complainant 
to establish by a preponderance of the evidence that the extra 
days of heating service followed arrival dates of the cars at 
Searsport. In the circumstances of this case, which includes 
complainant’s failure to prove arrival dates of the cars at Sears- 
port, it is our conclusion that complainant has not sustained its 
burden of proof. Accordingly, we conclude that the complaint, 
as to this cause of action should be dismissed. 
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In passing, we might observe that earlier in these conclusions 
we alluded to the fact that respondent was not a party to and had 
no notice or knowledge of the terms of the heating contract 
complainant had made with the Heater Service Company. It 
likewise appears that respondent was not consulted nor did it 
acquiesce in any of the heating services given the various cars. 
In consideration of these facts, it appears that this might well be 
decisive of respondent’s liability with respect to the issue of the 
heating charges sought to be collected by complainant. We con- 
clude, however, that it is unnecessary to discuss the matter 
further, since the issue has been decided on other grounds. 


At the oral hearing respondent was permitted to amend para- 
graph 13 of the answer and to assert a counterclaim in connection 
therewith. As amended, respondent admits receiving 232,840 
sacks of potatoes at Searsport, Maine, and alleges this quantity 
to be 5,000 sacks in excess of the total quantity called for by the 
broker’s Confirmation of Sale Nos. 86402, 86420, 86421, 86430 
and 86466, a total of 227,840 sacks. Respondent alleges further 
in this amendment that complainant failed to deliver to respond- 
ent 8,470 sacks of potatoes which had been contracted for, and 
that because of complainant’s failure to deliver these potatoes, 
respondent suffered a loss of profit and was required to pay 
ocean freight charges for space not used. Complainant objected 
to the counterclaim on the ground that the alleged new cause 
of action was not timely asserted. 


We can find no merit in respondent’s contention that complain- 
ant shipped more potatoes than was required by the contracts 
evidenced by the respective broker’s Confirmations of Sale. The 
total of the sacks listed in these confirmations is 232,840, which 
was admittedly the quantity shipped by complainant. Accordingly, 
so much of respondent’s counterclaim as relates to this alleged 
cause of action should be dismissed. 


Respondent’s counterclaim, based upon alleged damages sus- 
tained in connection with a claimed short delivery on the part 
of complainant, was asserted for the first time on the day of 
hearing, January 29, 1965, and represented the first notice com- 
plainant had received of respondent’s intention to claim damages 
for breach of warranty. Respondent’s answer, filed on July 30, 
1964, made no reference whatever to the matter. 
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In view of the fact that the potatoes were rejected in the 
course of the loading of the SS GUDVOR and the SS MAREN 
SKOU during February 1963, and that respondent was made 
aware of this fact by the accounting of its agent, A. J. Armstrong 
Co., Inc., dated March 7, 1963, it is apparent that respondent 
must have known of the claimed breach for nearly two years 
before asserting its counterclaim against complainant. The rule 
is well settled that if, after acceptance of goods, the buyer fails 
to give notice to the seller of the breach of any promise or 
warranty within a reasonable time after the buyer knows, or 
ought to know of such breach, the seller shall not be liable there- 
for. Hagen Potato Co. v. Artie’s Food Products, 20 A.D. 1079. In 
our view, respondent did not give complainant notice of the breach 
claimed herein within a reasonable time, and is precluded from 
recovering on its counterclaim. Furthermore, even if the counter- 
claim were considered as timely asserted, no basis has been 
established for any award in connection therewith. The counter- 
claim, therefore, should be dismissed. 





















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,350, with interest thereon 
at the rate of 5 percent per annum from June 1, 1963, until paid. 








The counterclaim is dismissed. 







Copies hereof shall be served upon the parties. 


(No. 10,243) 






FRANK FINE COMPANY v. L. YUKON AND SONS PRODUCE Co. PACA 
Docket No. 9621. Decided November 24, 1965. 







Transportation service and conditions—Delay in transit 





In f.o.b. transaction where shipment was delayed 31 hours in transit, 
warranty of suitable shipping condition not applicable and respondent 
liable for full f.o.b. price. 











Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 


1554 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1553 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 19380, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the sum of $2,526.45 in con- 
nection with a transaction involving a partial truckload of 
vegetables in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were also served 
upon respondent, which filed an answer to the formal complaint. 

Although the amount of damages claimed in the complaint 
exceeds $1,500, the parties waived oral hearing and submitted 
their evidence under the shortened procedure provided in the 
rules of practice (7 CFR 47.20). Pursuant to this procedure, 
complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in reply. 
Respondent also filed a brief. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Pat M. Fine 


and J. Frank Fine, doing business as Frank Fine Company, whose 
address is 317 Palmetto Street, West Palm Beach, Florida. 

2. Respondent, L. Yukon and Sons Produce Co., is a corpora- 
tion whose address is 405 Walnut Street, Kansas City, Missouri. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On February 7, 1964, in the course of interstate commerce, 
complainant sold to respondent a partial load of vegetables, of 
the kind, in the quantities, and at the prices set forth below, 
f.o.b. Pompano Beach, Florida: 

No. Price Per Price 
Vegetable Packages Package Extended 
Squash $3.70 $ 92.50 
Corn 3.81 285.75 
Beans 4.70 94.00 
Eggplant 3.20 80.00 
Squash 5.70 62.70 
Peppers 8.95 489.80 
a” 4.20 487.20 
<4 3.70 222.00 
” 4.70 352.50 
Cabbage 2.00 60.00 
Radishes 1.50 300.00 
761 $2,526.45 
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4. Squash, corn, beans, eggplant, and peppers in the amount 
specified in the contract, were loaded at Pompano, Beach, Florida, 
onto a truck supplied by respondent, beginning at approximately 
1 a.m., on February 8, 1964. The truck then went to Belle Glade, 
Florida, where the cabbage and radishes were loaded at 4:45 a.m., 
on February 8. The truck then proceeded to contract destination, 
Kansas City, Missouri, arriving there during the afternoon of 
February 11, 1964, and being unloaded on the morning of the 
following day. A Federal inspection was made of the peppers 
at 10:10 a.m. on February 12, with the results, in relevant part, 
as follows: 


“Where 
inspected: 110 East 3rd Street 


“Product 
inspected: Sweet PEPPERS in... baskets .. . with numbers 
‘50, 80, 110,’ or ‘200.’ Applicant’s count 370 baskets. 


x *e * 


“Quality: . . . Grade defects in lot 200 averages 3%, in lot 
50, 4%, in lot 110, 8%, in lot 80, 4%. Each lot defects are 
mostly mechanical damages and scars. 


“Condition: In lot 200: In half of samples from 10 to 20%, 
in remainder none, average 7% decay, including 5% affecting 
pepper wall, remainder affecting stems. 


“In lot 50: From 4 to 25% average approximately 15% 
decay affecting pepper wall. 


“In lot 110: From 10 to 14%, average 12% decay in- 
cluding 10% affecting pepper wall, remainder affecting stems, 
average 6% turning red. 


“In lot 80: From 4 to 20%, average approximately 13% 
decay including 5% affecting pepper wall, remainder 
affecting stems. 


“Each lot decay is Gray Mold Rot and Rhizopus Rot in 
various stages, mostly advanced. Remainder peppers each 
lot are fresh and crisp. 


“Grade: Each lot meets quality requirements but fails to 
grade U.S. No. 1 only account condition. 


“Remarks: Applicant states above lot unloaded from a truck.” 
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5. The corn contained in the shipment was federally inspected 
on February 13, 1964, at 2:30 p.m., with the following relevant 
results: 


“Where 
inspected: 405 Walnut Street 


“Products 

inspected: ... Corn... Applicant’s count 50 crates. 

ce * 

“Quality: ... Grade defects average 3% mostly poorly filled. 


“Condition: ... From 30 to 70%, average approximately 55% 
of ears shows kernels turning hard to hard and dented. 
Remainder plump and milky. No decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition. 


“Remarks: Applicant states above lot unloaded from a truck.” 


6. Respondent made telephone complaints to complainant con- 
cerning the condition of the peppers and corn on arrival at 
Kansas City. In a letter dated February 18, 1964, respondent 
referred to these complaints and advised complainant that it was 
having trouble disposing of the corn and was having to recondition 
the peppers in each of the four lots. Respondent enclosed copies 
of the inspection certificates from the corn and peppers and 
advised complainant that “We are expecting you to protect our 
interests in this matter...” 


7. Respondent’s accounting to complainant, dated March 23, 
1964, was based upon the agreed f.o.b. contract prices for the 
squash, beans, eggplant, chinese celery cabbage, and radishes, for 
a total of $689.20. Respondent’s accounting to complainant for 
the peppers and corn was based upon the resale, on a consign- 
ment basis, of the corn for net returns of $187.97 and net returns 
on the peppers of $702.65. 


8. The grand total of respondent’s accounting showed a net 
due complainant of $1,579.82. Respondent tendered its check No. 
8034 in this amount to complainant as settlement in full of any 
obligations incurred by respondent in connection with this trans- 
action. Complainant refused the tender. 


9. An informal complaint was filed on April 30, 1964, which was 
within 9 months after the cause of action herein accrued. 






ted 
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CONCLUSIONS 










Respondent’s acceptance of the vegetables involved herein is 
undisputed. Accordingly, it is liable to complainant for the total 
of the agreed purchase prices thereof, subject to its right to 
reduce such liability by proving damages resulting from any 
breach of contract by complainant. O’Donnell Fruit Company v. 
Mercurio, 18 A.D. 1173. Respondent does not contend that there 
was any breach of contract with respect to the squash, beans, 
eggplant, celery cabbage and radishes included in this load, and 
does not deny that the agreed contract prices are due complainant 
with respect to these items. It does deny, however, that it owed 
complainant the full contract prices on the four lots of peppers 
and one lot of corn included in this shipment, on the ground that 
these vegetables arrived at contract destination, Kansas City, 
Missouri, in an abnormally deteriorated condition, in breach of 
the warranty of suitable shipping condition set forth in the 
Department’s regulations, 7 CFR 46.43(i) and (j). Complainant 
contends that the warranty is not applicable to this transaction, 
however, on the ground that the transportation services and con- 
ditions under which this shipment was handled in transit were 
not normal. 






















The regulation to which respondent refers provides that in an 
f.o.b. sale the produce quoted or sold is to be placed free on board 
the boat, car, or other agency of the through land transportation 
at shipping point, in suitable shipping condition. “Suitable 
shipping condition,” in relation to direct shipments, is defined 
as meaning that the commodity, at time of billing, is in a con- 
dition which, if the shipment is handled under normal transporta- 
tion service and condition, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between 
the parties. Complainant contends that this produce was in 
transit for an abnormally long period of time, thus rendering 
the warranty inapplicable to this shipment. 


















It appears from the evidence that a portion of the subject 
produce was loaded at Pompano Beach, Florida, beginning at or 
about 1 a.m. on February 8, 1964; that the truck then proceeded 
to Belle Glade, Florida, as contemplated by the parties, where 
the loading was completed at 4:45 a.m. that same morning; and 
that the truck then departed Belle Glade, Florida, and arrived 
at contract destination, Kansas City, Missouri, in the afternoon 
of February 11. Although the exact hour of the truck’s arrival 
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in Kansas City on that afternoon is not shown, we think it rea- 
sonable to assume that it arrived at some time between 12 noon 
and 6 p.m. This would mean this shipment was in transit for 
at least 79 hours. The normal time required for truck shipments 
making the trip from Pompano Beach to Kansas City, with pick- 
ups at Belle Glade, is 48 hours, according to the evidence before 
us. This means that the shipment was delayed in transit some 
31 hours, and that the transportation time was nearly double 
that normally to be expected on this trip. We conclude, therefore, 
that by reason of such delay that transportation services and 
conditions pertaining to this shipment were not normal, Accord- 
ingly, the suitable shipping condition warranty does not apply 
to this transaction, and respondent may not rely upon the alleged 
breach thereof by complainant as a defense in this case. 


Respondent alleges that it was agreed, as a condition of the 
sale between the parties, that complainant was to ship only 
peppers that had not been exposed to rainfall within 48 hours 
prior to billing. Respondent alleges, further, that this agreement 
was breached by complainant. Complainant denies respondent’s 
allegations and contends that the subject was never mentioned 
or discussed between the parties. 


Respondent, as the moving party, has the burden of proving 
both the warranty and the breach thereof, by a preponderance 
of the evidence. We conclude that it has failed to sustain this 
burden. 


The total of the f.o.b. prices of the various lots of vegetables 
involved herein is $2,526.45, no part of which has been paid. 
Respondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,526.45, with interest thereon 
at the rate of 5 percent per annum from March 1, 1964, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 10,244) 


WASHINGTON FRUIT AND PRODUCE Co. v. TED MIRSKI COMPANY. 
PACA Docket No. 9775. Decided November 30, 1965. 


Contract terms—Size specifications of cherries—Warranty— 
Applicability of suitable shipping condition 


Where complainant shipped cherries meeting specification of 12 row and 
larger size, which means a minimum diameter of 54/64 inches, which 
shipment respondent accepted by diversion, respondent liable for balance 
of purchase price where respondent also failed to prove alleged breach 
of warranty of suitable shipping condition. Sizing card supplied to 
buyer at beginning of season is not express warranty as to minimum 
diameter. 


Velikanje, Moore & Countryman, Yakima, Wash., for complainant. 
Mr. W. A. Hilgeson, Chicago, IIl., for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving the shipment of cherries in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer and counterclaim. Since the amount 
involved either in the complaint or in the counterclaim does not 
exceed $1,500, the issues are submitted under the shortened 
procedure provided in the rules of practice (7 CFR 47.20). Pur- 
suant to such procedure, complainant filed opening and reply 
statements, and respondent filed an answering statement and a 
brief. 


FINDINGS OF FACT 


1. Complainant, Washington Fruit and Produce Co., is a part- 
nership composed of John M. Bloxom, Fred M. Plath, John M. 
Bloxom, Jr., M. Gail Plath, Dolores Plath, Merritt Bloxom and 
Marion L. Haynes, whose address is P. O. Box 1588, Yakima, 
Washington. At the time of the transaction involved herein, 
complainant was licensed under the act. 
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2. Respondent is an individual, Thaddeus Mirski, doing business 
as Ted Mirski Company, whose address is 2840 South Ashland 
Avenue, Chicago, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the act. 


38. On or about July 17, 1964, in the course of interstate com- 
merce, respondent, by oral contract, purchased from complainant 
76 lugs of Bing cherries and 76 lugs of sweet cherries, Independent 
brand, U.S. No. 1, 12 row and larger, at $5.90 per lug (20 lb-loose), 
f.o.b. Yakima, Washington. These cherries were to be shipped 
by rail, together with 1,231 lugs purchased by respondent on the 
same terms from Roche Fruit Company, Inc., of Yakima, Wash- 
ington, (hereinafter referred to as Roche), to respondent at 
Chicago, Illinois. Mr, Max Miller of Roche represented complain- 
ant in the sale of the 152 lugs. At Roche’s request, Riley McFar- 
land Co., Inc., a brokerage firm in Chicago, prepared a memo- 
randum of sale covering the 1,383 lugs and sent a copy to 
respondent. 


4. On or about July 17, 1964, 1,383 lugs of cherries, including 
152 lugs furnished by complainant, were shipped in car NPM 
167 from Yakima, Washington, to respondent in Chicago. Federal- 
State inspection certificates show that all of the cherries shipped 
graded “U.S. No. 1, 54/64 inch minimum,” at shipping point. 


5. On July 18, 1964, Roche sent respondent an invoice covering 
the 1,383 lugs in the total amount of $8,159.70. 


6. Respondent diverted the shipment to New York, New York, 
and sold it at the New York Fruit Auction on July 24, 1964. Re- 
spondent sent to Roche an account of sales showing net proceeds of 
$644.41 realized for the 152 lugs of cherries supplied by com- 
plainant together with that amount, plus the full contract price 
for the 1,231 lugs supplied by Roche. Roche remitted the sum of 
$644.41 to complainant. Neither Roche nor complainant author- 
ized respondent to handle these 152 lugs on consignment. 


7. The shipment was inspected in New York on July 24, 1964, 
by Standard Inspection Service, whose certificate shows that the 
152 lugs involved herein contained an average of 2% decay. This 
certificate contains no reference to diameter of the cherries. 


8. The formal complaint was filed February 9, 1965, which 
was within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


Complainant seeks to recover the unpaid balance of $252.39 on 
the contract price for 152 lugs of Independent brand cherries 
sold to respondent. It is undisputed that this was a contract for 
the purchase and sale of cherries at $5.90 net per lug, f.o.b. 
shipping point, and that the destination specified in the contract 
was Chicago. Respondent’s action in changing the final destina- 
tion from Chicago to New York was an act signifying acceptance 
of the shipment under the regulations (7 CFR 46.2(dd) (1)). 
Having accepted the shipment, respondent is liable for the full 
contract price, subject to his right to claim damages resulting 
from any breach of the contract on the part of complainant. 


It has been held that the seller’s warranty of suitable shipping 
condition in an f.o.b. contract does not extend beyond the destina- 
tion specified in the contract, and that, in the absence of any 
evidence as to the amount of decay at the specified destination, 
there is no basis for holding that the commodity is abnormally 
deteriorated, Anonymous, 13 A.D. 699. In the present case, the 
record shows that the shipment graded U.S. No. 1 at shipping 
point, that the destination specified in the contract was Chicago, 
and that respondent has not submitted any evidence of the amount 
of decay present in the cherries when they arrived in Chicago. 
Even if we assume that the decay in the 152 lugs averaged 2 
percent at Chicago, the same as found at New York several days 
later, this would not be considered abnormal. We conclude that 
respondent has failed to prove any breach of warranty of suitable 
shipping condition by complainant. 


The issue is also raised whether or not the contract terms in- 
cluded any specifications regarding size. Complainant contends 
that no such specifications are stated in the Broker’s Memorandum 
of Sale for this transaction, and that respondent’s failure to 
object upon receiving his copy of the broker’s memorandum pre- 
cludes respondent from asserting his claim that the cherries did 
not meet size specifications. Respondent, on the other hand, testi- 
fied in his sworn answering statement that the broker took no 
part in negotiating the contract, and that the contracting parties 
agreed that the cherries would be 12 row size. We note that the 
invoice issued by Roche described all of the cherries as “12 row 
larger,” and that this description was also imprinted on all 
of the containers in the shipment. Under these circumstances, 
we hold that the contract involved herein did call for 12 row and 
larger cherries. 
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We must next determine whether or not the term 12 row and 
larger, used in a contract for the sale of cherries, calls for cherries 
having a minimum diameter of 56/64 inches, as respondent con- 
tends. The report of investigation shows that row counts in the 
State of Washington are derived by computing the number of 
cherries of approximately uniform size which may be packed 
across a 1014 inch wide box. Twelve cherries, each having a 
diameter of exactly 56/64 inches, would fit in this space and 
would be termed 12-row size cherries. However, since it would be 
impracticable to require cherries of identical size, the 56/64 inch 
diameter is considered to be an average diameter, and, as stated 
in the report of investigation, the Washington Cherry Marketing 
Committee has set 54/64 inches as a practical working minimum 
diameter for 12 row cherries, due to variation in size above and 
below the 56/64 inch diameter. Since the general understanding, 
in the State of Washington, of the term 12 row and larger is 
controlling here, Anonymous, 13 A.D. 89, 96, and since these 
cherries were certified 54/64 inches minimum diameter, we con- 
clude that they met the size specification of the contract. 


Respondent argues that the contract called for size 12 row and 


larger, and that this fact, combined with the fact that Roche had 
sent to respondent a sizing card denominating the 12 row hole 
as 56/64 inches, prior to the commencement of the 1964 cherry 
season, constitutes an express warranty that this entire shipment 
would be 56/64 inches minimum diameter. Respondent cites the 
Uniform Commercial Code, Section 2-313(1)(c) in support of 
his position. This section reads: 


“Any sample or model which is made part of the basis of the 
bargain creates an express warranty that the whole of the 
goods shall conform to the sample or model.” 


The sizing card contained holes cut as perfect circles, and 
labelled “10R 67/64, 11R 61/64, and 12R 56/64.” We do not 

believe this case is within the above rule, nor that the sizing 
card was a sample or model which was the basis of the contract, 
but rather that it was a mere indication of the average size to 
be expected when ordering 12 row cherries. If the rule were to be 
applied, the contract would call for cherries shaped as perfect 
spheres, with each and every one measuring 56/64 inches in 
diameter. Such a performance of the contract would be impossible 
of achievement. Moreover, the sizing card does not state that 
the diameters given are minimum diameters. We conclude, there- 
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fore, that the sizing card sent to respondent was not an express 
warranty that 12 row cherries would be of 56/64 inches minimum 
diameter. 










It follows that respondent has failed to prove any breach of 
warranty regarding size, for this shipment was certified regarding 
size as “20 lbs. boxes generally 54/64 to 1 inch in diameter.” 






Respondent also argues that Roche breached its guarantee that 
complainant’s 152 lugs of cherries would be “the same as ours.” 
Since Federal inspection certificates show that both Roche’s and 
complainant’s cherries graded U.S. No. 1, 54/64 inch minimum, 
we can find no merit to respondent’s contentions in this respect. 








We conclude that respondent has failed to prove any breach of 
contract by complainant, that the 152 lugs of cherries involved 
herein met contract requirements, and that respondent’s failure 
to pay the full contract price is in violation of section 2 of the 
act. Complainant should be awarded reparation for the difference 
between the contract price of $896.80 and the net proceeds of 
$644.41, or the amount of $252.39, with interest. Since respond- 
ent’s counterclaim is based upon the alleged breaches of warranty 
heretofore considered, it follows that the counterclaim should be 
dismissed. 












ORDER 









Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $252.39, with interest thereon 
at the rate of 5 percent per annum from September 1, 1964, until 
paid. 







The counterclaim is dismissed. 









The facts herein shall be published and copies served upon the 
parties. 






Orders issued by Thomas J. Flavin, Judicial Officer 







DISMISSAL—ON MOTION OF PARTIES 


(No. 10,245) 






JOEY’S PRODUCE v. CONSOLIDATED PRODUCE, INC. PACA Docket 
No. 9595. Dismissed November 15, 1965. 
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(No. 10,246) 






FRANK FINE COMPANY v. CERRUTO Bros. PACA Docket No. 9794. 
Dismissed November 18, 1965. 


















DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 10,247) 


JACK T. BAILLIE Co., INC. v. DONALD FRUIT & PRoDUCE. PACA 
Docket No. 9858. Dismissed November 2, 1965. 


(No. 10,248) 


P. & P. BLUEBERRY PACKING Co., INC. v. LANDSMAN PACKING Co., 
Inc. PACA Docket No. 9736. Dismissed November 15, 1965. 


i a 


(No. 10,249) 


COLBRIGHT ORCHARDS & COLD STORAGE LIMITED v. SENECA GRAPE 
JUICE Corp. PACA Docket No. 9780. Dismissed November 18, 
1965. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 10,250) 


C. E. RItTerR & Co. INC. v. J. F. FEESER, INc. PACA Docket No. 
9945. Reparation of $90 with 5 percent interest from April 1, 
1965, awarded complainant against respondent in order issued 
November 1, 1965. 


(No. 10,251) 


EppIE ARAKELIAN FARMS v. RIO BRAVO PRODUCE INC. PACA 
Docket No. 9944. Reparation of $569.60 with 5 percent interest 
from February 1, 1965, awarded complainant against respond- 
ent in order issued November 1, 1965. 
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(No. 10,252) 


ADOLPH & CERESIA PRODUCE Co., INC. v. POE’s PRODUCE Co. PACA 
Docket No. 9950. Reparation of $1,368.60 with 5 percent interest 
from March 1, 1965, awarded complainant against respondent 
in order issued November 2, 1965. 


(No. 10,253) 


Gro. A. HEIMOS PRODUCE COMPANY, INC. v. L & K PRODUCE. PACA 
Docket No. 9948. Reparation of $768.55 with 5 percent interest 
from September 1, 1965, awarded complainant against respond- 
ent in order issued November 2, 1965. 


(No. 10,254) 


J. SEGARI & COMPANY v. BETHEA GROCERY COMPANY, INC. PACA 
Docket No. 9946. Reparation of $1,277.25 with 5 percent interest 
from August 1, 1965, awarded complainant against respondent 
in order issued November 4, 1965. 


(No. 10,255) 


CooK PRODUCE, INC. v. RI0 BRAVO PRODUCE INC. PACA Docket 
No. 9963. Reparation of $587.50 with 5 percent interest from 
July 1, 1965, awarded complainant against respondent in order 
issued November 17, 1965. 


(No. 10,256) 


TRIFFIN & BRAND OF MCALLEN, INC. v. D. G. SNYDER BROKERAGE 
COMPANY. PACA Docket No. 9968. Reparation of $985.47 with 
5 percent interest from February 1, 1965, awarded complainant 
against respondent in order issued November 23, 1965. 


(No. 10,257) 


GROWERS MARKETING SERVICE, INC. v. D. G. SNYDER BROKERAGE 
CoMPANY. PACA Docket No. 9967. Reparation of $425 with 
5 percent interest from July 1, 1965, awarded complainant 
against respondent in order issued November 23, 1965. 
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(No. 10,258) 


PARK RIVER POTATO COMPANY v. STANDARD FRUIT & PRODUCE 
CoMPANY. PACA Docket No. 9966. Reparation of $4,698.32 
with 5 percent interest from February 1, 1965, awarded com- 
plainant against respondent in order issued November 23, 1965. 


(No.10,259) 


M. O. “BUSTER” WILLIAMS v. LOUIS EDWARDS. PACA Docket No. 
9964. Reparation of $3,408.50 with 5 percent interest from 
July 1, 1965, awarded complainant against respondent in order 
issued November 23, 1965. 


(No. 10,260) 


HARDING & LEGGETT, INC. v. CALIFORNIA PRODUCE EXCHANGE, 
Inc. PACA Docket No. 9973. Reparation of $3,100 with 5 per- 
cent interest from May 1, 1965, awarded complainant against 
respondent in order issued November 24, 1965. 


(No. 10,261) 


M.J.M. PRODUCE EXCHANGE v. L & K PropucE. PACA Docket No. 
9972. Reparation of $886.90 with 5 percent interest from 
September 1, 1965, awarded complainant against respondent 
in order issued November 24, 1965. 


(No. 10,262) 


SHAFER LAKE FRUIT, INC. v. JERALD LANSAW. PACA Docket No. 
9971. Reparation of $2,683.50 with 5 percent interest from 
March 1, 1964, awarded complainant against respondent in 
order issued November 24, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,263) 
WESTSIDE GROWERS & SHIPPERS, INC. v. MID-WEST FRUIT Co. 
PACA Docket No. 9661. Stay order issued November 15, 1965. 
(No. 10,264) 


MELVIN W. BRIGHT PRODUCE v. JANIE’S POTATO CHIPS. PACA 
Docket No. 9732. Stay order issued November 22, 1965, 
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(No. 10,252) 


ADOLPH & CERESIA PRODUCE Co., INC. v. POE’S PRODUCE Co. PACA 
Docket No. 9950. Reparation of $1,368.60 with 5 percent interest 
from March 1, 1965, awarded complainant against respondent 
in order issued November 2, 1965. 


(No. 10,253) 


GEO. A. HEIMOS PRODUCE COMPANY, INC. v. L & K PRODUCE. PACA 
Docket No. 9948. Reparation of $768.55 with 5 percent interest 
from September 1, 1965, awarded complainant against respond- 
ent in order issued November 2, 1965. 


(No. 10,254) 


J. SEGARI & COMPANY v. BETHEA GROCERY COMPANY, INC. PACA 
Docket No. 9946. Reparation of $1,277.25 with 5 percent interest 
from August 1, 1965, awarded complainant against respondent 
in order issued November 4, 1965. 


(No. 10,255) 


CooK PRODUCE, INC. v. RI0 BRAVO PRODUCE INC. PACA Docket 
No. 9963. Reparation of $587.50 with 5 percent interest from 
July 1, 1965, awarded complainant against respondent in order 
issued November 17, 1965. 


(No. 10,256) 


GRIFFIN & BRAND OF MCALLEN, INC. v. D. G. SNYDER BROKERAGE 
CoMPANY. PACA Docket No. 9968. Reparation of $985.47 with 
5 percent interest from February 1, 1965, awarded complainant 
against respondent in order issued November 23, 1965. 


(No. 10,257) 


GROWERS MARKETING SERVICE, INC. v. D. G. SNYDER BROKERAGE 
COMPANY. PACA Docket No. 9967. Reparation of $425 with 
5 percent interest from July 1, 1965, awarded complainant 
against respondent in order issued November 23, 1965. 
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(No. 10,258) 


PARK RIVER POTATO COMPANY v. STANDARD FRUIT & PRODUCE 
CoMPANY. PACA Docket No. 9966. Reparation of $4,698.32 
with 5 percent interest from February 1, 1965, awarded com- 
plainant against respondent in order issued November 23, 1965. 


(No.10,259) 


M. O. “BUSTER” WILLIAMS v. LOUIS EDWARDS. PACA Docket No. 
9964. Reparation of $3,408.50 with 5 percent interest from 
July 1, 1965, awarded complainant against respondent in order 
issued November 23, 1965. 


(No. 10,260) 


HARDING & LEGGETT, INC. v. CALIFORNIA PRODUCE EXCHANGE, 
Inc. PACA Docket No. 9973. Reparation of $3,100 with 5 per- 
cent interest from May 1, 1965, awarded complainant against 
respondent in order issued November 24, 1965. 


(No. 10,261) 


M.J.M. PRODUCE EXCHANGE v. L & K PropucE. PACA Docket No. 
9972. Reparation of $886.90 with 5 percent interest from 
September 1, 1965, awarded complainant against respondent 
in order issued November 24, 1965. 


(No. 10,262) 


SHAFER LAKE FRUIT, INC. v. JERALD LANSAW. PACA Docket No. 
9971. Reparation of $2,683.50 with 5 percent interest from 
March 1, 1964, awarded complainant against respondent in 
order issued November 24, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,263) 
WESTSIDE GROWERS & SHIPPERS, INC. v. MID-WEST FRUIT Co. 
PACA Docket No. 9661. Stay order issued November 15, 1965. 
(No. 10,264) 


MELVIN W. BRIGHT PRODUCE v. JANIE’S POTATO CHIPS. PACA 
Docket No. 9732. Stay order issued November 22, 1965. 








